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U.S. Customs Service 


Treasury Decisions 


(T.D. 01-90) 
REVOCATION OF CUSTOMS BROKER LICENSE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Customs broker license revocation. 


SUMMARY: Pursuant to section 641 of the Tariff Act of 1930 as 
amended (19 USC 1641) and the Customs Regulations [19 CFR 
111.45(a)], the following Customs broker license is revoked by operation 
of law. 


Name License Port 


The Maritime Company for Navigation 20115 Charlotte 


Dated: December 8, 2001. 





BONNI G. TISCHLER, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, December 20, 2001 (66 FR 65778)| 
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(T.D. 01-91) 
CANCELLATION OF CUSTOMS BROKER LICENSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Cancellation of licenses. 


SUMMARY: Notice is hereby given that, pursuant to 19 CFR 111.53(g), 
the following individual Customs broker licenses have been cancelled 
due to death of the broker. Because previous publication of these records 
cannot be readily verified, the records are now being published to ensure 
Customs compliance with administrative requirements. 


License Port 





B.A. McKenzie 00182 Seattle 
Alfred J. Stanoch 03407 Seattle 
Eugene C. Cameron 03518 Seattle 
James A. Bronson ah Seattle 


Dated: December 17, 2001. 


BONNI G. TISCHLER, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, December 20, 2001 (66 FR 65778)) 


(T.D. 01-92) 
CANCELLATION OF CUSTOMS BROKER LICENSES 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Customs broker license cancellations. 


SUMMARY: Pursuant to section 641 of the Tariff Act of 1930, as 
amended, (19 USC 1641) and the Customs Regulations (19 CFR 111, 
Subpart D), the following Customs broker licenses are cancelled. Be- 
cause previous publication of these records cannot be readily verified, 
the records are now being published to ensure Customs compliance with 
administrative requirements. 


License Port 
Harry I. Hoskins ECercrstat diana, 00193 Seattle 
John P Hausman ‘ 00194 Seattle 


Victor D. Harlow 00200 Seattle 
Dated: December 17, 2001. 








BONNI G. TISCHLER, 
Assistant Commissioner, 
Office of Field Operations. 
[Published in the Federal Register, December 20, 2001 (66 FR 65777) 
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(T.D. 01-93) 
REVOCATION OF CUSTOMS BROKER LICENSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Customs broker license revocations. 


SUMMARY: Pursuant to section 641 of the Tariff Act of 1930 as 
amended (19 USC 1641) and the Customs Regulations (19 CFR111), the 
following Customs broker licenses are revoked. Please be aware that 
some of these entities may continue to provide broker services 
under another valid brokerage license. 


Name License Port 
Behring International, Inc. ...... 06434 Seattle 
Consolidated Freightways Export-Import Services, Inc. ..... 07687 Seattle 
Invgrnams Eriternationial, ENC. 6 <i... kc ces eccisccesiecces 05252 Seattle 
Ted L. Rauch, Inc Soe; 06656 Seattle 
Steeb Marine Services, Inc 05768 Seattle 
Carmichael International Services 09143 Seattle 
Emery Customs Brokers ; 05614 Seattle 
Kuehne & Nagel, Inc. ........ 06558 Seattle 
Eyenwir Wo. Emcee CO.) ING. oiie:50 hea Ks od owes Sees 07601 Seattle 
Radix Group International 07500 Seattle 


Dated: December 17, 2001. 


BONNI G. TISCHLER, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, December 20, 2001 (66 FR 65777)] 








U.S. Customs Service 


General Notices 


EXPANSION OF GENERAL PROGRAM TEST: 
QUOTA PREPROCESSING 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces that the quota preprocessing pro- 
gram test, which provides for the electronic processing of certain quota- 
class apparel merchandise prior to arrival of the carrier, will be 
expanded to the following additional ports: Atlanta; Boston seaport; Lo- 
gan Airport, Boston; Buffalo-Niagara Falls; Champlain-Rouses Point; 
Chicago; Columbus; Memphis; Miami; Miami International Airport; 
Newport/Portland, Oregon (area port of Portland); Puget Sound (the 
ports of Seattle; and Seattle/Tacoma International Airport); San Fran- 
cisco seaport; and San Francisco International Airport. 

The program test is currently being conducted at ports located in New 
York/Newark and Los Angeles. The test is being expanded to the addi- 
tional ports so that Customs can evaluate the program’s effectiveness 
on a much larger scale and determine whether the program should be 
established nationwide on a permanent basis through appropriate 
amendments to the Customs Regulations. Public comments concerning 


any aspect of the program test as well as applications to participate in 
the test are requested. 


DATES: The expansion of the test to include the additional ports is ef- 
fective on January 1, 2002. The program test is currently scheduled to 
run until December 31, 2002. Applications to participate in the test and 


comments concerning the test will continue to be accepted throughout 
the testing period. 


ADDRESSES: Written comments regarding this notice or any aspect of 
the program test should be addressed to Stephen Silvestri, Quota 
Branch, U.S. Customs Service, 1300 Pennsylvania Avenue, NW., Room 
5.3-D, Washington, D.C. 20229, or may be sent via e-mail to Stephen. Sil- 
vestri@customs.treas.gov. An application to participate in the program 
test must be sent to the program coordinator for each port where the ap- 
plicant intends to submit quota entries for preprocessing. The list of 
ports and corresponding program coordinators are as follows: 

(1) Port of Atlanta: Spaulding Wyche, 4641 International Park- 

way, Suite 600, Atlanta, GA 30354; 


(2) Boston seaport and/or Logan Airport: Harry Spirytus, 10 
Causeway St., Boston, MA 02222; 
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(3) Port of Buffalo-Niagara Falls: Jim Neubert, 111 West Huron 
St., Buffalo, NY 14202; 

(4) Port of Champlain-Rouses Point: Brenda Harrigan, 198 West 
Service Rd., Champlain, NY 12919; 

(5) Port of Chicago: Bonita Hooks, 2571 Busse Rd., Elk Grove, IL 
60007; 

(6) Port of Columbus: Thomas Barnhart, 7400 Alum Creek Drive, 
Columbus, OH 43217; 

(7) Port of Los Angeles: Nancy Petagna, 300 S. Ferry St., Termi- 
nal Island, CA 90731; 

(8) Los Angeles International Airport: Tony Piscitelli, 11099 S. 
La Cienaga Blvd., Los Angeles, CA 90045; 

(9) Port of Memphis: Terry Wright, 3150 Tchulahoma, Suite 1, 
Memphis, TN 38118; 

(10) Port of Miami; and/or Miami International Airport: 
Constance Price, PO. Box 025280, Miami, FL 33102; 

(11) Ports of New York/Newark: John Lava, 1210 Corbin Street, 
Elizabeth, NJ 07201; 

(12) JFK Airport: Barry Goldberg, JFK Building 77, Jamaica, NY 
11430; 

(13) Port of Newport/Portland, Oregon (area port of Portland): 
Megan Fishel, PO. Box 55580, Portland, OR 97238; 

(14) Port of Puget Sound (ports of Seattle; and Seattle-Tacoma 
International Airport): Sharon Delawyer, 1000 Second Ave., Suite 
2000, Seattle, WA 98104; 

(15) San Francisco seaport; and/or San Francisco International 
Airport: Diana Santiago, 555 Battery St., San Francisco, CA 94111; 
and/or 


FOR FURTHER INFORMATION CONTACT: Stephen Silvestri, Quo- 
ta Branch, (202-927-5397). 


SUPPLEMENTARY INFORMATION: 


On July 24, 1998, Customs published a general notice in the Federal 
Register (63 FR 39929) announcing the limited testing, pursuant to the 
provisions of § 101.9(a), Customs Regulations (19 CFR 101.9(a)), of a 
new operational procedure regarding the electronic processing of quota- 
class apparel merchandise. The test was to be conducted at the ports lo- 
cated in New York/Newark and Los Angeles. 

Quota preprocessing permits certain quota entries (merchandise 
classifiable in chapter 61 or 62 of the Harmonized Tariff Schedule of the 
United States (HTSUS)) to be filed, reviewed for admissibility, and to 
have their quota priority and status determined by Customs prior to ar- 
rival of the carrier, similar to the method of preliminary review by which 
non-quota entries are currently processed. The purpose of quota pre- 
processing is to reduce Customs processing time for qualified quota en- 
tries and to expedite the release of the subject merchandise to the 
importer. To this end, participants in quota preprocessing have been al- 
lowed to submit quota entries to Customs up to 5 days prior to vessel ar- 
rival or after the wheels are up on air shipments. 
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The July 24, 1998, Federal Register notice principally described the 
new procedure, specified the eligibility and application requirements 
for participation in the program test, and noted the acts of misconduct 
for which a participant in the test could be suspended and disqualified 
from continued participation in the program. 

The initial test of the quota preprocessing procedure began on Sep- 
tember 15, 1998, and was intended to continue for a six-month period 
that expired on March 14, 1999. However, on March 25, 1999, and on 
January 6, 2000, Customs published general notices in the Federal Reg- 
ister (64 FR 14499 and 65 FR 806, respectively) that extended the pro- 
gram test through 1999 and 2000. In addition, on November 30, 2000, 
Customs published another general notice in the Federal Register (65 
FR 71356), further extending the program test through December 31, 
2002. These respective extensions of the test procedure were undertak- 
en so that Customs could further evaluate the effectiveness of the pro- 
gram and determine whether the program test should be expanded to 
other ports. 

Customs has now concluded, following successful evaluations of the 
program to date, that the test should be expanded to other ports in order 
to enable Customs to evaluate the program’s effectiveness on a much 
larger scale and determine whether the program should be established 
nationwide on a permanent basis through appropriate amendments to 
the Customs Regulations. 


EXPANSION OF PROGRAM TEST TO ADDITIONAL PORTS 


In addition to the ports in Los Angeles and New York/Newark where 
the test is ongoing, Customs has determined that the program test 
should be expanded as of January 1, 2002 through December 31, 2002 to 
a number of additional ports as follows: Atlanta; Boston seaport; Logan 
Airport, Boston; Buffalo-Niagara Falls; Champlain-Rouses Point; Chi- 
cago; Columbus; Memphis; Miami; Miami International Airport; New- 
port/Portland, Oregon (the area port of Portland); Puget Sound (the 
ports of Seattle; and Seattle/Tacoma International Airport); San Fran- 
cisco seaport; and San Francisco International Airport. The expansion 
of the test to these ports was determined by the volume of quota lines of 
apparel merchandise entered at these ports. 

Furthermore, under the expanded program test, because two of the 
ports will receive shipments by land (Buffalo-Niagara Falls; and Cham- 
plain-Rouses Point), quota entries in these circumstances may be sub- 
mitted to Customs after the carrier departs from its location in Canada 
destined for the U.S. border. 


ELIGIBILITY AND APPLICATION CRITERIA FOR THE PROGRAM TEST 


Given the impending significant expansion of the program test and 
the consequent influx of additional applications to participate in the test 
that is anticipated, the eligibility criteria and application instructions 
for the program, based largely on the July 24, 1998, Federal Register no- 
tice, are essentially repeated below, albeit revised as appropriate to re- 
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flect the expanded test. Prospective applicants may refer to the July 24, 
1998, Federal Register notice for a more detailed discussion of the quota 
preprocessing program. 


IMPORTER/ENTRY ELIGIBILITY CRITERIA 


Only importers who currently import qualifying apparel through one 
or more of the ports listed in item “(6)” below may participate in the ex- 
panded program test. Participants are not permitted to change their im- 
porting patterns in order to take advantage of quota preprocessing. In 
this regard, during the test, Customs will monitor import volumes for 
noticeable increases of eligible quota entries through the ports covered 
by the expanded test. 

Customs will only accept consumption entries of apparel merchan- 
dise subject to quota (types 02 and 07) for preprocessing which meet the 
following criteria: 


(1) Theentry must be filed using the Automated Broker Interface 
(ABI); 

(2) Payment must be made electronically through the Automated 
Clearinghouse (ACH); 

(3) Arriving carriers must use the Automated Manifest System 
(AMS); 

(4) The quota category must be less than 85% full; 

(5) The entry must contain at least one line classifiable in chapter 
61 or 62 of the Harmonized Tariff Schedule of the United States 
(HTSUS); and 

(6) The entry must be submitted at one of the following ports: the 
port of Atlanta (Port code: 1704); Boston seaport (Port code: 0401); 
Logan Airport, Boston (port code: 0417)); the port of Buffalo-Niaga- 
ra Falls (Port code: 0901); the port of Champlain-Rouses Point (Port 
code: 0712); the port of Chicago (Port code: 3901); the port of Co- 
lumbus (Port code: 4103); the port of Los Angeles (Port code: 2704); 
Los Angeles International Airport (Port code: 2740); the port of 
Memphis (Port code: 2006); the port of Miami (Port code: 5201); Mi- 
ami International Airport (Port code: 5206); the ports of New York/ 
Newark, including JFK Airport (Port codes: 1001/4601/4701); the 
port of Newport/Portland, Oregon (area port of Portland (Port code: 
2904)); the port of Puget Sound (the ports of Seattle (Port codes: 
3001, 3002, 3081); and Seattle/Tacoma International Airport (Port 
code: 3029)); San Francisco seaport (Port code: 2809); or San Fran- 
cisco International Airport (Port code: 2801). 

If an importer submits a quota entry for preprocessing and the entry 
does not meet all of the criteria in items “(1)” through “(6)” above, the 
entry summary will be rejected and the filer may not resubmit the entry 
summary to Customs until after the carrier has arrived. Upon arrival of 
the carrier, merchandise covered by a preprocessed entry will be re- 
leased unless Customs decides to perform an examination. In this re- 
spect, the fact that merchandise has been processed under the quota 
preprocessing program will not interfere with or impede Customs abili- 
ty to examine the merchandise upon its arrival, should such an ex- 
amination be found to be warranted. If an examination of the 
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merchandise is necessary, the examination will occur during the port’s 
regular inspectional hours. 


APPLICATION TO PARTICIPATE IN QUOTA PREPROCESSING 


An importer wishing to participate in quota preprocessing must sub- 
mit a written application that includes the following information to the 
program coordinator for each port where the applicant intends to sub- 
mit quota entries for preprocessing: 


1. The specific port(s) included under the program where entries 
of the quota merchandise are intended to be made; 

2. The importer of record number(s), including suffix(es), and a 
statement of the importer’s /filer’s electronic filing capabilities; 

3. Names and addresses of any entry filers, including Customs 
brokers, that will be electronically filing entries at each port under 
the program on behalf of the importer/participant; and 

4. The total number of consumption quota entries (types 02 and 
07) filed at each of the ports subject to the program during the pre- 
ceding 12-month period and the estimated number of eligible en- 
tries expected to be filed at each designated port during the course 
of the test. If it is expected that a significantly higher number of eli- 
gible entries will be filed over the test period than were filed over 
the preceding 12 month-period, an explanation for this increase 
will be necessary. 


Applicants will be notified in writing of their selection or nonselection 
to participate in quota preprocessing. An applicant denied participation 
may appeal in writing to the port director at the port where the applica- 
tion was denied. 

Current participants in quota preprocessing that also wish to file en- 
tries under the program at any of the additional ports must notify in 
writing, the additional port at least 5 working days before submitting 
entries at that port. Also, for those that are selected to participate in the 
test, the July 24, 1998, Federal Register notice should be consulted re- 
garding the acts of misconduct that may result in a participant being 
suspended from the program and the extent to which a participant may 
appeal a proposed suspension from the program. 


Dated: December 18, 2001. 


JOHN H. HEINRICH, 
Acting Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, December 21, 2001 (66 FR 66018)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, December 19, 2001. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
DouG.as M. BROWNING, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTERS AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
ELECTRONIC EDUCATIONAL DEVICES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letters and treatment 
relating to tariff classification of electronic educational devices. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke six rulings relating to the classifica- 
tion, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of electronic educational devices, and to revoke any treat- 
ment Customs has previously accorded to substantially identical trans- 
actions. Customs invites comments on the correctness of the proposed 
action. 


DATE: Comments must be received on or before February 1, 2002. 


ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Regulations Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. Submitted 
comments may be inspected at the same location during regular busi- 
ness hours. 


FOR FURTHERINFORMATION CONTACT: Deborah Stern, General 
Classification Branch (202) 927-1638. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
concerning the trade community’s rights and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, clas- 
sify and declare value on imported merchandise, and to provide other 
necessary information to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to revoke six rulings relating to 
the tariff classification of electronic educational devices. Although in 
this notice Customs is specifically referring to six rulings (NY B87626, 
NY C86650, NY E80895, NY B87631, NY B86267, and NY B87857), this 
notice covers any rulings on this merchandise which may exist but have 
not been specifically identified. Customs has undertaken reasonable ef- 
forts to search existing databases for rulings in addition to the ones iden- 
tified. No further rulings have been identified. Any party who has 
received an interpretative ruling or decision (i.e., ruling letter, internal 
advice memorandum or decision, or protest review decision) on the mer- 
chandise subject to this notice, should advise Customs during this notice 
period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, Cus- 
toms personnel applying a ruling of a third party to importations of the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the HTSUS. Any person involved in substantially identi- 
cal transactions should advise Customs during this notice period. An 
importer’s failure to advise Customs of substantially identical transac- 
tions or of a specific ruling not identified in this notice, may raise issues 
of reasonable care on the part of the importer or his agents for importa- 
tions of merchandise subsequent to this notice. 

In NY B87626, dated July 21, 1997 (Attachment A), NY C86650, dated 
April 20, 1998 (Attachment B) and NY E80895, dated April 27, 1999 (At- 
tachment C), certain multi-functional electronic educational devices 
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were held to be classifiable in subheading 8469.11.00, HTSUS, as word 
processors. In NY B87631, dated July 22, 1997 (Attachment D), NY 
B86267, dated June 9, 1997 (Attachment E) and NY B87857, dated July 
24, 1997 (Attachment F), other multifunctional electronic educational 
devices were held to be classifiable in subheading 8472.90.95, HTSUS, 
and its predecessor subheading 8472.90.90, HTSUS, as other office ma- 
chines. Although all of these articles have word processing capabilities, 
the principal function is other than word processing, and the articles are 
not of a kind of machine that would be found in an office or school for 
office work. As there is no appropriate provision for educational devices, 
it has been Customs position that such devices are classifiable in head- 
ing 8543, HTSUS, as other electrical machines and apparatus having in- 
dividual functions, not specified or included elsewhere. See e.g. HQ 
085758, dated January 2, 1990, HQ 086577, dated May 4, 1990, HQ 
087599, dated March 5, 1992, HQ 088086, dated February 7, 1991 and 
HQ 088494, July 10, 1991. 

Therefore, it is now Customs position that the electronic educational 
devices classified in the aforementioned six New York rulings are classi- 
fiable in subheading 8543.89.96, HTSUS, which provides for, “Electrical 
machines and apparatus having individual functions, not specified or 
included elsewhere in this chapter; parts thereof: other machines and 
apparatus: other: other: other: other.” Pursuant to 19 US.C. 
1625(c)(1)), Customs intends to revoke NY B87631, NY B87626, NY 
E80895, NY B86267, NY B87857 and NY C86650, and any other ruling 
not specifically identified, to reflect the proper classification of the mer- 
chandise pursuant to the analysis in proposed HQ 965319 (Attachment 
G). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to 
revoke any treatment it previously accorded to substantially identical 
transactions. Before taking this action, we will give consideration to any 
written comments timely received. 


Dated: December 12, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE, 
New York, NY, July 21, 1997. 
CLA-2-84:RR:NC:1:110 B87626 

Category: Classification 

Tariff No. 8469.11.0000 
Mr. A. ARNDT 
TEAM CONCEPTS NORTH AMERICA, LTD 
331 Eisenhower Lane South 
Lombard, IL 60148 


Re: The tariff classification of a laptop learning device from China. 


DEAR MR. ARNDT: 

In your letter dated July 8, 1997, you requested a tariff classification ruling. 

The merchandise under consideration involves a model # A0725 “ComQuest Scholar” 
device which is designed to allow children to type memos and reports. This personal laptop 
learning device is approximately 10-1/4 inches in length by 8-1/4 inches in width, and hasa 
height of 1-5/8 inches. It consists of a standard typewriter keyboard which includes special 
function keys. These function keys include various activities such as “Game Code”, “Re- 
cord”, “Repeat”, and “Title Text”. It incorporates built-in memory for saving and storing 
documents. 

The “ComQuest Scholar” device is age graded for kids 6 and above. There are built-in 
educational games and activities in math, spelling, grammar and more. Also built-in is a 
mini word processor with a complete spell check as well as the ability to hook up to a plain 
paper printer so kids can print reports, messages, and pictures. There are 40 total built-in 
activities. This composite machine has the ability to perform word processing, storage, 
data retrieval, and game functions. The principal use of the “Com Quest Scholar” appears 
to be its word processing capacity. NY Ruling Letter B86269 was the subject of a similar 
device. 

The applicable subheading for the model number A0725 “ComQuest Scholar” device 
will be 8469.11.0000, Harmonized Tariff Schedule of the United States (HTS), which pro- 
vides for automatic typewriters and word processing machines. The rate of duty will be 0.6 
percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Art Brodbeck at 212-466-5490. 

ROBERT B. SWIERUPSKI, 
Chief, Metals & Machinery Branch, 
National Commodity Specialist Division. 
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[ATTACHMENT B} 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE, 
New York, NY, April 20, 1998. 
CLA-2-84:RR:NC:1:110 C86650 
Category: Classification 


Tariff No. 8469.11.0000 
Mr. A. ARNDT 


TEAM CONCEPTS NORTH AMERICA, LTD 
331 Eisenhower Lane South 
Lombard, IL 60148 


The tariff classification of a laptop learning device from China 


DEAR MR. ARNDT 

In your letter dated April 7, 1998, you requested a tariff classification ruling. 

The merchandise under consideration involves a model #A0800 “ComQuest Gold” de- 
vice which is designed to allow children to type memos, reports, build computer skills, and 
play strategy games. This personal laptop learning device is approximately 11-3/4 inches 
in length by 9-3/4 inches in width, and has a height of 1-3/8 inches. It consists of a standard 
QW. ER TY typewriter keyboard in addition to spe om func tion keys. The function keys in- 
clude various activities such as “Player”, “New Name”, “Lunar Tool”, and “Sound On 
Off”. The “ComQuest Gold” incorporates built-in memory for saving and storing 
documents. 

The “ComQuest Gold” device is age graded for kids 9 and above. There are built-in edu- 
cational games and activities in Math, Strategy, Publishing, and more. Also built-in is a 
mini-word processor with spell check, and a printer port to connect this device to a paper 
printer. 

The “ComQuest Gold” device is not an ADP computer, and does not meet the require- 
ments of Legal Note 5(A) to Chapter 84 of the Harmonized Tariff Schedules. This compos- 
ite good does have the ability to perform word processing, storage, data retrieval, and 


game functions. The principal use of the “C omQuest t Gold” appears to be its word process- 
ing capacity. NY Ruling Letters B87626 and NY B86269 were the subject of a similar de- 


C 


vice 

The applicable subheading f _ the model #A0800 “ComQuest Goid” device will be 
8469.11.0000, Harmonized TariffSchedule of the United States (HTS) , which provides for 
word processing machines. The rate of duty will be 0.3 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is ea If you have any questions 
regarding the ruling, contact National Import Special Art Brodt beck at 212-466-5490. 

Re )BERT B. SWIERUPSKI 
Director, 


| Commodity Specialist Division. 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, April 27, 1999. 


CLA-2-84:RR:NC:1:110 E80895 
Category: Classification 
Tariff No. 8469.11.0000 
Mr. A. ARNDT 


TEAM CONCEPTS NORTH AMERICA, LTD 
331 Eisenhower Lane South 
Lombard, IL 60148 


Re: The tariff classification of a “ComQuest Pro” from China 


DEAR MR. ARNDT 

In your letter dated March 30, 1999, you requested a tariff classification ruling. 

The merchandise under consideration involves a model number A0920 “ComQuest 
Pro” which is a learning device targeted for children ages six and up. It is approximately 
10-1/4 inches in length by 9-1/2 inches in width, and it has a height of approximately 2-3/4 
inches. This device incorporates a LCD display, a QWERTY keyboard, includes a mouse 
and mousepad; and is compatible with a “Team Concepts Power Printer Plus”. 

The “ComQuest Pro” has an electronic data bank, which features various activities for 
strengthening children’s learning skills. Among the multi level activities are language 
and word activities, strategy games and homework helper. This device has a built-in mini 
word processor with spell checker, thesaurus, and a printer port to connect this device toa 
“Team Concepts Power Printer Plus”. Documents and graphics may also be uploaded to a 
personal computer. 

The “ComQuest Pro” device is not an ADP computer, and does not meet the require- 
ments of Legal Note 5 (A) to Chapter 84 ofthe Harmonized Tariff Schedules. This compos- 
ite good does have the ability to perform word processing, storage, data retrieval, and 
game functions. The principal use of the “Com Quest Pro” appears to be its work process- 
ing capacity. NY Ruling Letters C86650 and NY B87626 was the subject ofa similar device. 

The applicable subheading for the model number A0920 “ComQuest” Pro will be 
8469.11.0000, Harmonized TariffSchedule of the United States (HTS), which provides for 
word processing machines. The rate of duty will be free 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177) 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Art Brodbeck at 212-637-7019. 

ROBERT B. SWIERUPSKI 
Dire ctor, 
National Commodity Specialist Division 
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[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, July 22, 1997. 


CLA-2-84:RR:NC:1:110 B87631 
Category: Classification 


Tariff No. 8472.90.9550 
Mr. A. ARNDT 


TEAM CONCEPTS NORTH AMERICA, LTD. 
331 Eisenhower Lane South 
Lombard, IL 60148 


Re: The tariff classification of a “Junior Computer Plus” from China. 


DEAR Mr. ARNDT: 

In your letter dated July 8, 1997, you requested a tariff classification ruling. 

The merchandise under consideration involves a model number A0170 “Junior Com- 
puter Plus” which is a learning device targeted for children age 5 and up. It is approxi- 
mately 8-3/4 inches in length by 8 inches in width, and it has a depth of approximately 2 
inches. This device incorporates a LCD display; a QWERTY keyboard, and it includes a 
mouse. 

The “Junior Computer Plus” is a multi functional unit which incorporates a base for 
placing it on the table. This electronic data bank features various activities for reinforcing 
children’s learning skills. Among the activities are spelling, number, and musical activi- 
ties. There are alsoriddle, memory, and grammar games. This device can function in 1 or 2 
player mode. NY Ruling Letter B86267 was the subject of a similar device. 

Noting Legal Note 5(A) to Chapter 84, the “Junior Computer Plus” would not meet the 
definition of a digital processing unit. Noting the Explanatory Notes to the Harmonized 
Tariff Schedules for heading 8472, this device would meet the definition of an “office ma- 
chine”. It appears to be principally designed and used for data storage and retrieval func- 
tions. 

The applicable subheading for the model number A0170 “Junior Computer Plus” will be 
8472.90.9550, Harmonized TariffSchedule of the United States (HTS), which provides for 
other office machines. The rate of duty will be 2.6 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Art Brodbeck at 212-466-5490. 

ROBERT B. SWIERUPSKI, 
Chief, Metals & Machinery Branch, 
National Commodity Specialist Division. 
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[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, June 9, 1997. 
CLA-2-84:RR:NC:1:110 B86267 
Category: Classification 


Tariff No. 8472.90.9000 
Mr. A. ARNDT 


TEAM CONCEPTS NORTH AMERICA, LTD 
331 Eisenhower Lane South 
Lombard, IL 60148 


Re: The tariff classification of a Comquest Smart Station from China. 


DEAR MR. ARNDT 


In your letter dated May 27, 1997, you requested a tariff classification ruling. The mer- 
chandise under consideration involves a model A0700 Comquest Smart Station that is ba- 
sically a learning device for middle school children for performing such functions as word 
processing, game functions, data bank/retrieval, calculations, and homework helper func- 
tions. 

The Smart Station operates by itself but can also be connected to acolor TV for full color 
animation. It is approximately 10 inches in length and width, incorporates an LCD display, 
a full-stroke keyboard, and a mouse. Although not included, a PC Link 2 accessory can 
connect the device toa computer. This multi functional device incorporates a base for plac- 
ing it on a table. The electronic data bank includes such tools as address book, scheduler, 
calculator, unit conversion, clock, alarm, stopwatch, and doodle faces. By connecting this 
device to a dedicated “Power Printer”, the Smart Station can produce documents, letters, 
and greeting cards. 

Noting Legal Note 5 (A) to Chapter 84, this device would not meet the definition of a 
digital processing unit. Although performing word processing functions, this device per- 
forms numerous other functions, such as data storage and retrieval, game functions, 
homework helper functions such as dictionary skills, vocabulary, and spelling and gram- 
mar tutorials. Noting the Explanatory Notes to the HTS, for heading 8472, this device 
would meet the definition of an “office machine”, and appears to be principally designed 
and used for data storage and retrieval functions 

The applicable subheading for the Smart Station will be 8472.90.9000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for other office machines. The 
rate of duty will be 2.6 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Art Brodbeck at 212-466-5490. 

ROBERT B. SWIERUPSKI 
Chief, Metals & Machinery Branch, 
National Commodity Specialist Division. 
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[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, July 24, 1997. 
CLA-2-84:RR:NC:1:110 B87857 
Category: Classification 


Tariff No. 8472.90.9550 
Mk. A. ARNDT 


TEAM CONCEPTS NORTH AMERICA, LTD 
331 Eisenhower Lane South 
Lombard. IL 60148 


Re: The tariff classification of a “ComQuest Explorer” from China. 


DEAR MR. ARNDT 

In your letter dated July 8, 1997, you requested a tariff classification ruling. 

The merchandise under consideration involves a model number AO735 “Com Quest Ex- 
plorer” which is a learning device targeted for children ages 5 and up. It is approximately 
9-1/4 inches in length by 8 inches in width, and it has a height of approximately 2-1/4 in- 
ches. This device incorporates a LCD display, a QWERTY keyboard, includes a mouse and 
mousepad; and is compatible with a “Team Concepts Power Printer”. 

The “Com Quest Explorer” is a multi functional unit which incorporates a base for plac- 
ingit on the table. This electronic data bank features various activities for reinforcing chil- 
dren’s learning skills. Among the activities are music and time activities, mini text 
processor, talking clock, and talking calculator aciivities. There are also word, spelling, 
math, and memory games. 

Noting Legal Note 5(A) to Chapter 84, the “ComQuest Explorer” would not meet the 
definition of a digital processing unit. Noting the Explanatory Notes to the Harmonized 
Tariff Schedules for heading 8472, this device would meet the definition of an “office ma- 
chine” since it performs office related functions such as typing, information retrieval, and 
calculating activities. NY Ruling Letter B87631 was the subject of a similar device. 

The applicable subheading for the model number AO735 “ComQuest Explorer” will be 
8472.90.9550, Harmonized TariffSchedule of the United States (HTS), which provides for 
other office machines. The rate of duty will be 2.6 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 CER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Art Brodbeck at 212-466-5490. 

ROBERT B. SWIERUPSKI, 
Chief, Metals & Machinery Branch, 
National Commodity Specialist Division. 
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[ATTACHMENT G] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR: CR: GC 
Category: Classification 


Tariff No. 8543.89.96 
Mr. A. ARNDT 


TEAM CONCEPTS NORTH AMERICA, LTD. 
331 Eisenhower Lane South 
Lombard, IL 60148 


Re: NY B86267, NY C86650, NY E80895, NY B87631, NY B87626 and NY B87857 re- 
voked; Electronic educational devices. 


DEAR MR. ARNDT 

In NY B87626, issued to you on July 21, 1997, NY C86650, issued to you on April 20, 
1998 and NY E80895, issued to you on April 27, 1999, the Director, National Commodity 
Specialist Division, New York, classified various electronic educational devises in sub- 
heading 8469.11.00, Harmonized Tariff Schedule of the United States (HTSUS), as word 
processors. In NY B87631, issued to you on July 22, 1997, and NY B87857, issued to you on 
July 24, 1997, the Director, National Commodity Specialist Division, New York, classified 
various other electronic educational devises in subheading 8472.90.95, HTSUS, as other 
office machines. NY B86267, issued to you on June 9, 1997, similar merchandise was clas- 
sified in subheading 8472.90.90, HTSUS, which was the predecessor provision for other 
office machines. We have reconsidered the classification of these articles and now believe 
they are incorrect. 


Facts: 

The merchandise described in B87626 is a model A0725 “ComQuest Scholar.” It is a 
multi-functional educational device designed for children ages 6 and up, grades 1-3. It 
consists of a liquid crystal display (LCD), a mouse and a QWERTY keyboard with special 


function keys for various activities. This multifunctional device has an electronic data 
bank of 40 multi-level educational games and activities for math, spelling, grammar, 
Homework Helper!™ games and more. The device also has a mini word processor with 
built-in memory and spell checker. 

The merchandise described in NY C86650 is a model A0800 Electronic Talking “Com- 
Quest Gold” multi-functional educational device designed for children ages 9 and up. It 
consists of a LCD screen, aQWERTY keyboard with special function keys for various ac- 
tivities, and a mouse. The electronic data bank of educational activities include math, 
strategy, publishing and more. It incorporates a mini word processor and built-in memory. 

The merchandise described in NY E80895 is a model A0920 Electronic Talking “Com- 
Quest Pro.” It isa multi-functional educational device designed for children ages 6 and up, 
or grades 1-3. This device consists of a LCD screen, a QWERTY keyboard, a mouse anda 
mousepad. The electronic data bank features 64 activities to strengthen children’s learn- 
ing skills, including language and word activities, strategy games, artistic games, math 
games, Homework Helper!™ games and more. The device also incorporates a mini word 
processor with chart maker and spell checker. Additional memory cartridges to expand 
storing capabilities are sold separately. 

The merchandise described in NY B87631 is a mode! A0170 Electronic Talking “Junior 
Computer Plus,” which is an educational device for children ages 5 and up. It incorporates 
a LCD screen, aQWERTY keyboard and a mouse. The “Junior Computer Plus” is a multi- 
functional unit that features a data bank with 29 activities for reinforcing children’s 
learning skills. Up to two children can participate in activities and games for spelling, 
numbers, music, time, riddles, memory and grammar. 

The merchandise described in B87857 is a model A0735 Electronic Talking “ComQuest 
Explorer.” It is a multi-functional educational device designed for children ages 5 and up, 
grades K-2. It consists of a LCD screen, QWERTY keyboard, a mouse and a mousepad. 
The device incorporates an electronic databank of 36 educational activities that enhance 
spelling, reading, counting, math, time-telling and more. It also has a mini word processor 
and memory. Additional memory cartridges to expand storing capabilities are sold sepa- 
rately. 
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The merchandise described in NY B86267 is a model A0700 Electronic Talking “Com- 

Quest Smart Station”. It is a multi-functional educational device designed for grades 4-7, 
ages 9 and up. It consists of a LCD screen, QWERTY keyboard and mouse. It connects to 

your color television set for full color animation. It incorporates 52 educational activities 
for math voc abulary, spelling, grammar and it has various Homework Helper TM games. It 
performs databank activites such as address book, scheduler, unit conversion, alarm, stop- 
watch and doodle faces. The device also includes word processing and data retrieval. Addi- 
tional memory cartridges to expand storing capabilities are sold separately. 

Each of the six models has a printer port and are compatible with paper printers that are 
sold separately. 
Issue: 


What is the classification of the descibed multi-functional electronic educational de- 
vices? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRIs”). GRI 1 prov "ides that articles are to be classified by the terms of the 
headings and relative Section and Chapter Notes. For an article to be classified in a partic- 
ular heading, the heading must describe the article, and not be excluded therefrom by any 
legal note. In the event that goods cannot be classified solely on the basis of GRI 1, and if 
the headings and legal notes do not otherwise require, the remaining GRIs may then be 
applied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


8469 Typewriters other than printers of heading 8471; word processing ma- 


chines: 
Automatic typewriters and word processing machines: 
Word processing machines 


Other office machines (for example, hectograph or stencil duplicating 
machines, addressing machines, automatic banknote dispensers, coin- 
sorting machines, coin-counting or wrapping machines, pencil sharp- 
ening machines, perforating or stapling machines): 

Other: 


Other 


Electrical machines and apparatus, having individual functions, not 
specified or included elsewhere in this chapter; parts thereof: 
Other machines and apparatus: 
8543.89 Other: 
Other: 
Other: 
8543.89.96 Other 


The modeis subject to NY B87626, NY C86650 and NY E80895 were classified as word 
processing machines in subheading 8469.11.00, HTSUS. EN 84.69(5) provides, in perti- 
nent part, that word processing machines are comprised of: 

* * a keyboard, one or more large-capacity memories (e.g., disc, minidisc or cas- 
sette), a visual display unit and a printer. The various components may be housed ina 
single unit or be in separate units connected by cables. Word-processing machines 
may be fitted with interfaces permitting, for example, relay to other word-processing 
machines, to phototype-setting equipment, to automatic data processing machines, 
or to telecommunications systems. Their ability to correct or compose texts is greater 
than that of automatic typewriters. Their ability to perform arithmetical operations 
does not compare with that of automatic data processing machines * * * they cannot 
take the logical decision during processing to modify the execution of a program. 
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Further, the commercial definition of word processing machines is best summarized by 
the definition found in The Computer Glossary, sixth edition: “word processing ma- 
chine: Computer that is specialized only for word processing functions. 

There is no question that the C omQuest Scholar, C omQuest Gold and ComQuest Pro 
have word processing capabilities. However, they are not word processors for purposes of 
tariff classification because they are not word processing machines as defined in the EN’s, 
nor do they satisfy the commercial meaning. These machines do not have large-capacity 
memory and they do not incorporate printers. The machines have educational games and 
other features not associated with word processing machines. Further, the letters sub- 
mitted to the National Commodity Specialist Division, New York requesting rulings on 
these articles state that the machines incorporate “mini” word processors. Thus, the ma- 
chines have admittedly limited word processing capabilities. 

Moreover, word processing is simply one of the learning tools. In fact, Professor Helen C 
Barrett of the University of Alaska Anchorage published an article in 1994 about teaching 
elementary school children on word processors in school. She found that the goal of in- 
creasing the children’s writing was achieved by using the medium ofa laptop word proces- 
sor. And some authors suggest that keyboarding is less laborious than handwriting for 
young children. See The Computing Teacher, October, 1994, reprinted at http://trans- 
ition.alaska.edu/www/SOE/ed626readings/Laptops.html, visited on December 5, 2001 

Section XVI, note 3, HTSUS, states 


Unless the context otherwise requires, composite machines consisting of two or more 


machines fitted together to form a whole and other machines adapted for the purpose 
of performing twoor more complementary or alternative functions are to be classified 
as if consisting only of that component or as being that machine which performs the 
principal function. 


The subject models incorporate word processing features with educational games, com- 
puting tools, etc. They are not word processors, but rather are adapted for the purpose of 
performing two or more complimentary or alternative functions. They are composite ma- 
chines that should be classified according to principal function. The principal function of 
these machines is that of an educational article or device. 

The subject models’ purpose, compos sition, advertising, etc. is that of an educational de- 
vice to aid children’s learning process in various areas, including computer skills, writing, 
math, spelling, vocabulary, grammar and even geography and other subjects. The word 
processing capabilities reinforce what children learn in school, just as the games and 
Homework Helper!™ do. Thus, the ComQuest Scholar, (€ ‘omQuest Gold and ComQuest 
Pro are electronic educational devices. 

Educational devices are not specifically provided for in the HTSUS. Heading 8543 pro- 

rides for other electrical machines and apparatus having individual functions not speci 
fied or included elsewhere in the chapter. The EN to heading 8543 states that all electrical 
appliances and apparatus having individual functions not falling in any other heading in 
Chapter 85 and not covered more specifically in any other Chapter of the Nomenclature 
falls under that heading Accordingly, the C omQuest Scholar, vomQuest ¢ rold and Com- 
Quest Pro are properly classified in subheading 8543.89.96, HTSUS which provides for 
other electrical machines and apparatus having 7 individual func tions, not specified or in- 
cluded elsewhere in this chapter; parts thereof: other machines and apparatus: other 
er: other: other 

We turn now to the models subject to NY B87631, NY B86267 and NY eteST, which 
were classified as other office machines in s subhe ating 8472.90.95, HTSUS and predeces- 
sor subheading 8472.90.90, HTSUS. EN 84.72 provides, in pertinent part: 


: oth- 


The term “office machines” is to be taken in a wide general sense to include all ma- 
chines used in offices, shops factories, workshops, schools, railway stations, hotels, 
etc., for doing “office work” (i.e., work concerning the writing, recording, sorting, fil- 
ing, etc., of correspondence, documents, forms, records, accounts, etc 


In HQ 086649, dated May 4, 1990, Customs determined that the Precomputer 1000 ju- 
nior was not an office machine because it was not the type of machine used in an office, 
school, railways station, hotel, etc. for doing office work of the kind listed in the EN. The 
machine was determined to be an educational article classifiable in heading 8543 as other 
electrical machines and apparatus having individual functions, not specified or included 
elsewhere in Chapter 85. Several other electronic educational devices were also classified 
under heading 8543, and not under heading 8472 for the same reason. See, e.g., HQ 
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086577, dated May 4, 1990, HQ 087599, dated March 5, 1991, HQ 088494, dated April 19, 
1991 and HQ 955845, dated August 22, 1994. 

Similarly, the Junior Computer Plus, ComQuest Explorer and ComQuest SmartStation 
are not office machines because they are not designed to be used in an office, school, rail- 
way station, hotel, etc., for office work of the kind listed above. Like the ComQuest Schol- 
ar, ComQuest Gold and ComQuest Pro, these three are composite machines whose 
principal function is that of an educational device. As stated above, education devices are 
not specifically provided for in the HTSUS. Thus, the Junior Computer Plus, ComQuest 
Explorer and ComQuest SmartStation are properly classified in subheading 8543.89.96, 
HTSUS, which provides for, “Electrical machines and apparatus having individual func- 
tions, not specified or included elsewhere in this chapter; parts thereof: other machines 
and apparatus: other: other: other: other.” 

Holding: 


For the reasons stated above, the subject six models of multi-functional electronic edu- 
cational articles are classified in subheading 8543.89.96, HTSUS, as “electrical machines 
and apparatus having individual functions, not specified or included elsewhere in this 
chapter; parts thereof: other machines and apparatus: other: other: other: other.” 

NY B87626, dated July 21, 1997, NY C86650, dated April 20, 1998, NY E80895, dated 
April 27, 1999, NY B87631, dated July 22, 1997, and NY B87857, dated July 24, 1997, NY 
B86267, dated June 9, 1997, are hereby revoked. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF SMALL COMPUTER SYSTEM 
INTERFACE (SCSI) CONTROLLER CARDS INCLUDED IN “BUZ” 
MULTIMEDIA BOX SYSTEMS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letter and treat- 
ment relating to tariff classification of Small Computer System Inter- 
face (“SCSI”) controller cards that come included in a complete “Buz” 
Multimedia box system. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter pertaining to the tar- 
iff classification of SCSI controller cards that are included in complete 
“Buz” Multimedia box systems under the Harmonized Tariff Schedule 
of the United States (“HTSUS”). Similarly, Customs proposes to revoke 
any treatment previously accorded by Customs to substantially identi- 
cal transactions. Comments are invited on the correctness of the pro- 
posed action. 


DATE: Comments must be received on or before February 1, 2002. 
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ADDRESS: Written comments are to be addressed to the U.S. Customs 
Service, Office of Regulations & Rulings. Attention: Regulations 
Branch, 1300 Pennsylvania Avenue N.W,, Washington, D.C. 20229. 
Comments submitted may be inspected at the same address during reg- 
ular business hours. 


FOR FURTHERINFORMATION CONTACT: Tom Peter Beris, Gener- 
al Classification Branch, (202) 927-1726. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to modify a ruling letter pertain- 
ing to the tariff classification of SCSI controller cards that are included 
in complete “Buz” Multimedia box systems. Although in this notice 
Customs is specifically referring to one ruling, NY C83022, this notice 
covers any rulings on this merchandise which may exist but have not 
been specifically identified. Customs has undertaken reasonable efforts 
to search existing data bases for rulings in addition to the one identified. 
No further rulings have been found. Any party who has received an in- 
terpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise 
subject to this notice should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
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nel applyinga ruling of a third party to importations of the same or simi- 
lar merchandise, or the importer’s or Customs previous interpretation 
of the Harmonized Tariff Schedule of the United States. Any person in- 
volved in substantially identical transactions should advise Customs 
during this notice period. An importer’s failure to advise Customs of 
substantially identical transactions or of a specific ruling not identified 
in this notice, may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to this 
notice. 

In NY C83022, dated January 9, 1998, (Attachment A), Customs clas- 
sified a complete “Buz” multimedia box under subheading 8471.80.90, 
HTSUS, which provides for other, other units of an automatic data proc- 
essing system. The ruling also stated that if imported separately, the 
SCSI controller cards for a complete “Buz” multimedia box are classifi- 
able under subheading 8473.30.10, HTSUS, as parts and accessories of 
machines of heading 8471, HTSUS. 

It is now Customs position that SCSI controller cards are properly 
classifiable under subheading 8471.80.1000, HTSUS, which provides 
for automatic data processing machines and units thereof * * * other 
units of automatic data processing machines: control or adapter units. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify NY 
C83022 and any other ruling not specifically identified to the extent that 
it reflects the proper classification of SCSI controller cards pursuant to 
the analysis set forth in proposed HQ 964939 (see “Attachment B” to this 
document). All other classifications in NY C83022 remain unaffected. 


Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment previously accorded by the Customs Service to sub- 
stantially identical transactions. Before taking this action, we will give 
consideration to any written comments timely received. 


Dated: December 13, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, January 9, 1998. 
CLA-2-84:RR:NC:1:110 C83022 
Category: Classification 
Tariff No. 8471.80.9000, 8473.30.1000, 


8544.41.8000, and 8524.39.4000 
Mr. DIPAN KARUMSI 


ALLYN INTERNATIONAL SERVICES, INC 
6290 Corporate Court, Suite C201 
Ft. Myers, FL 33919 


Re: The tariff classification of a “Buz” Multimedia Box from either Singapore or Malay- 
sia. 
DEAR Mr. KARUMSI: 

In your letter dated December 23, 1997, on behalf of lomega Corporation, you requested 
a tariff classification ruling. 

The merchandise under consideration involves a “Buz” box, that is a desktop unit that 
provides an easy interface for audio, video, and photo multimedia into a personal comput- 
er. When shipped as a complete unit, the finished device includes the following: 

1. A break-out box which itself is encased in a plastic box that houses a circuit board 
and the mounting for the four sets of RCA plugs. 

2. A video patch cable that is used to connect the break-out box to an external video 
source, such as a VCR, video camera, laser disk, DVD, or a television. 

3. ASCSI controller card that is installed in the back of a PC and used for connect- 
ing the break-out box to the central processing unit. The SCSI card functions to digi- 
tize analog signals from video sources. 

4. Two CD-ROM software packages for editing and enhancing video, photo, and au- 
dio. The disks contain MGI Video Wave SE plus, Picture Works Hot Shots, Iomega 
RecordIt, and various Tutorials. 

The break-out box allows quality real-time motion-J PEG video capture—720 x 480 reso- 
lution at 30 fps, through an ultraSCSI controller card which connects toa PCI slot into the 
back of the CPU. Permanently attached to the box is a 15 position female D-subconnector 
which connects into the PC through the SCSI card, and two 3.5mm stereoplugs which con- 
nect directly to the back of the PC. 

The inquirer asks us to rule on the complete finished system, shipped as a kit, when the 
major components are shipped separately, and when the break-out box and SCSI card only 
are shipped together. 

When shipped as a complete kit and a good put up in sets for retail sale, noting GRI-3 
(b), the essential character of this set would be exemplified by the break-out box. The 
break-out box would meet the definition ofa “unit” of an ADP system as per Legal Note 5 
(B) to Chapter 84 of the HTS. Noting Ruling letters HQ 955873 and NY C80545, this set 
would be classified as other units of an ADP system. Noting Legal Note 6 to Chapter 85 of 
the HTS, the two software disks would be separately classifiable as recorded media. 

The applicable subheading for the complete Buz multimedia system will be 
8471.80.9000, Harmonized Tariff Schedule of the United States (HTS), which provides for 
other, other units of an automatic data processing system. The rate of duty will be free. 

The applicable subheading for the two CD-ROM disks that are part of the set will be 
8524.39.4000, HTS, which provides for other recorded media for reproducing representa- 
tions of instructions, data, sound, and image. The rate of duty will be 1.9 percent ad valo- 
rem. 

When the three major components are separately shipped, they would be classifiable as 
follows: 

1. The break-out box 8471.80.9000 Free of duty 

2. SCSI controller card 8473.30.1000 Free of duty 

3. Video patch cable 8544.41.8000 (if Vis lessthan 80) 3.1% 

8544.51.9000 (if V exceeds 80 but 
not over 1,000 V) 3.1% 

When the break-out box and SCSI card are shipped together, but without any other com- 

ponents, and appear to meet the definition of a retail set as per GRI-3 (b), the essential 
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character of this retail set would be exemplified by the break-out box. The applicable sub- 
heading for this set will be 8471.80.9000, HTS, which provides for other units of an auto- 
matic data processing system. The rate of duty will be free. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Art Brodbeck at 212-466-5490. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR: CR: GC 964939 TPB 
Category: Classification 


Tariff No. 8471.80.10 
Mr. DIPAN KARUMSI 


ALLYN INTERNATIONAL SERVICES, INC 
6290 Corporate Court, Suite C201 
Ft. Myers, FL 33919 
Re: “Buz” Multimedia System; SCSI Controller Card; NY C83022 Modified. 
DEAR Mr. KARUMSI 

This is in reference to NY C83022, issued to you on January 9, 1998, by the Director, 
National Commodity Specialist Division (“NCSD”), New York, in response to your letter 
dated December 23, 1997, on behalf of the lomega Corporation, requesting the classifica- 
tion of a “Buz” multimedia box under the Harmonized Tariff Schedule of the United 
States (“HTSUS”). We have had an opportunity to review that ruling and that find it is 
inconsistent with previous rulings as to the classification of the SCSI controller card. This 
ruling modifies NY C83022 to the extent noted. 


Facts: 


According to your letter, the “Buz” Box is a desktop unit that provides an interface for 
audio, video and photo multimedia into a personal computer (“PC”). The break-out box 
allows real-time-motion-J PEG video capture—729 x 480 resolution at 30 fps, through an 
ultra SCSI (small computer system interface) controller card which connects to a PCI slot 
in the back of the central processing unit (“CPU”). Permanently attached to the boxisa15 
position female D-subconnector which connects into the PC through the SCSI card, and 
two 3.5mm stereo plugs which connect directly to the back of the PC 

The finished package includes: 


1) The break-out box itself: a plastic box encasing a circuit board, which is the 
mounting for the four sets of RCA plugs. The plugs include: 
a) right audio In/Out 
b) left audio In/Out 
c) S-video In/Out 
d) Composite video In/Out 
2) A video patch cable, used to connect the break-out box to an external video source 
(ex: VCR; video camera; etc.). 
3) A SCSI controller card, installed in the back of a PC, used for connecting the 
break-out box to the CPU. The SCSI card functions to digitize analog signals from vid- 
eo sources. 


4) Two CD-ROM software packages for editing and enhancing video, photo and au- 
dio. 
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You had requested classification of the complete system, as well as of all of the major 
components if imported separately. 

NY C83022 determined that the proper classification for the complete Buz multimedia 
system would be under subheading 8471.80.90, HTSUS. The break-out box, SCSI control- 
ler card and video patch cable, when imported separately were classified under subhead- 
ings 8471.80.90; 8473.30.10 and 8544.41.80 (if V is less than 80) or 8544.51.90 (if V exceeds 
80, but not over 1,000 V), HTSUS, respectively. The applicable subheading for the two CD- 
ROM disks was 8524.39.40, HTSUS. Asa retail set pursuant to GRI 3(b) the break-out box 
and SCSI card together, are classifiable in subheading 8471.80.90, HTSUS, with the es- 
sential character provided by the break-out box. 

Issue: 


Are the SCSI controller cards contained within the “Buz” multimedia system properly 
classified under subheading 8471.80.10, HTSUS, as units of automatic data processing 
machines, other, control or adapter units, or under 8473.30.10, HTSUS, as parts and ac- 
cessories * * * suitable for use solely or principally with machines of headings 8469 to 
8472: parts and accessories of the machines of heading 8471: not incorporating a cathode 
ray tube: printed circuit assemblies? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRIs”). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“ENs”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the ENs provide acommentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

The HTSUS provisions that are under consideration are as follows: 

8471 Automatic data processing machines and units thereof * * 
8471.80 Other units of automatic data processing machines: 
8471.80.10 Control or adapter units. 
8473 Parts and accessories * * * suitable for use solely or principally with 
machines of heading 8469 to 8472: 
8473.30 Parts and accessories of the machines of heading 8470: 
Not incorporating a cathode ray tube: 
8473.30.10 Printed circuit assemblies. 

SCSI cards are generally printed circuit boards (“PCBs”) populated with a SCSI con- 
troller, memory chip that stores identification information, power source, diodes, resis- 
tors, capacitors and buffers used for driving current. Generally speaking, SCSI cards 
allow personal computers to communicate with peripheral hardware such as disk drives, 
tape drives, CD-ROM drives, printers and scanners faster and more flexibly than previous 
interfaces. SCSI cards are adapters by virtue of enabling the transfer of data from the host 
computer to the peripherals and vice-versa, where the data remains intact and the adapt- 
ing function is toimplement the standard protocols on both sides of the transfer. The SCSI 
card presently at issue also has the additional function of digitizing analog signals from a 
video source. 

As per Section XVI, Note 2(a), (subject to note 1 of Section XVI, note 1 to chapter 84 and 
note 1 to chapter 85) parts which are goods included in any of the headings of chapters 84 
and 85 are in all cases to be classified in their respective headings. 

NY 879916, dated November 9, 1992, classified a remote SCSI controller under sub- 
heading 8471.99.15, HTSUS (precursor to subheading 8471.80.10, HTSUS), as a control 
or adapter unit. In operation, these SCSI controllers received commands from the host 
computer, which were then translated by the controller into proprietary commands to 
control document scanners. Noting GRI 2(a), this SCSI controller board had the essential 
character of a finished or complete controller unit that was designed and used with auto- 
matic data processing machines. 

GRI 2(a) states that any reference to an article shall be taken to include a reference to 
that article incomplete or unfinished, provided that, as entered, the incomplete or unfin- 





28 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 1, JANUARY 2, 2002 


ished article has the essential character of the complete or finished article. In this case, the 
SCSI controller board has the essential character of a finished or complete controller unit 
that was designed and used with automatic data processing machines. 

Legal Note 5(B) to chapter 84, HTSUS, provides guidance regarding units of automatic 
data processing machines. It states that “[a]utomatic data processing machines may be in 
the form of systems consisting of a variable number of separate units.” A unit is to be re- 
garded as a part of the complete system if it meets all of the following conditions: 


(a) It is ofa kind solely or principally used in an automatic data processing system; 
(b) It is connectable to the central processing unit wither directly or through on or 
more other units; and 


(c) It is able to accept or deliver data in a form (codes or signals) which can be used 
by the system. 


The Harmonized Commodity Description and Coding System ENs for 84.71—Automat- 


ic Data Processing Machines and units thereof, Part (I) (D) describe separately presented 
ADP units as follows: 


This heading also covers separately presented constituent units of data processing 
systems. Constituent units are those defined in Parts (A) (Digital machines) and (B) 
(Analogue machines) as being parts of a complete system. 


* * * * * * * 


Apart from central processing units and input and output units, examples of such 
units include: 


* * * * * * 


(4) Control and adaptor units suchas those to effect interconnection of the cen- 
tral processing unit to other digital processing machines or to groups of input or 
output units which may comprise visual display units, remote terminals, etc. 
This category includes channel to channel adaptors used to connect two digital 
systems to each other. 

(5) Signal converting units. At input, these enable an external signal to be un- 
derstood by the machine, while at output, they convert the output signals that 


result from the processing carried out by the machine into signals which can be 
used externally. 


* * * * * * 


The SCSI card presently at issue incorporates both functions of a control and adapter 
unit and a signal-converting unit. Control and adapter boards usually incorporate signal 
conversion or signal formatting functions (see HQ 951331, dated September 18, 1992, and 
HQ 952659, dated October 7, 1992, which modifies the former). The “Buz” box effects in- 
terconnection of a PC to the break-out box, which is an ADP unit. The fact that the SCSI 
card needs to be incorporated within a system housing or chassis does not mandate their 
classification as a part (see General Electric Company v. United States, 2 CIT 84, 1981). 
Although it is a part of the “Buz” box, the SCSI card is more fully described by terms of 
subheading 8471.80.10, HTSUS, and is thus properly classified under that subheading, 
rather than in subheading 8473.30.10, HTSUS. This decision is consistent with previous 
Customs classifications on similar merchandise (see NY 879916, November 9, 1992). 


Holding: 


For the reasons stated above, by authority of GRI 1 and 2(a), the SCSI controller card is 
classified under subheading 8471.80.10, HTSUS, which provides for “Automatic data 
processing machines and units thereof * * *: Other units of automatic data processing ma- 
chines: Control or adapter units.” 


Effect on Other Rulings: 


NY C83022 is modified to the extent described above, i.e., the SCSI controller card is 
classifiable as a control or adapter unit of an ADP machine. All other classification deter- 
minations in NY C83022 remain unaffected. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF SOCKET SETS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and treatment relating to 
tariff classification of socket sets. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling relating to the tariff classification 
of socket sets, and revoking any treatment Customs has previously ac- 
corded to substantially identical transactions. Notice of the proposed re- 
vocation was published on November 7, 2001, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: This revocation is effective for merchandise en- 


tered or withdrawn from warehouse for consumption on or after March 
4, 2002. 


FOR FURTHERINFORMATION CONTACT: James A. Seal, Commer- 
cial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
concerning the trade community’s rights and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, clas- 
sify and declare value on imported merchandise, and to provide other 
necessary information to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other legal require- 
ment is met. 

Pursuant to Customs obligations, a notice was published on Novem- 
ber 7, 2001, in the CUSTOMS BULLETIN, Volume 35, Number 45, propos- 
ing to revoke NY 814887, dated September 28, 1995, which classified 
power socket sets as other interchangeable tools for handtools, in sub- 
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heading 8207.90.60, Harmonized Tariff Schedule of the United States 
(HTSUS). The only comment received opposed the proposed revocation. 
This comment is discussed in the attached ruling HQ 964841. 

As stated in the proposed notice, this revocation will cover any rulings 
on this merchandise which may exist but have not been specifically iden- 
tified. Any party who has received an interpretative ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision, or protest 
review decision) on the merchandise subject to this notice, should have 
advised Customs during the comment period. Similarly, pursuant to sec- 
tion 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended by 
section 623 of Title VI, Customs is revoking any treatment previously 
accorded by Customs to substantially identical transactions. This treat- 
ment may, among other reasons, be the result of the importer’s reliance 
on aruling issued to a third party, Customs personnel applying a ruling 
of a third party to importations of the same or similar merchandise, or 
the importer’s or Customs previous interpretation of the HTSUS. Any 
person involved in substantially identical transactions should have ad- 
vised Customs during this notice period. An importer’s reliance on a 
treatment of substantially identical transactions or on a specific ruling 
concerning the merchandise covered by this notice which was not iden- 
tified in this notice may raise the rebuttable presumption of lack of rea- 
sonable care on the part of the importer or its agents for importations 
subsequent to the effective date of this final decision. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY 814887 to 


reflect the proper classification of power socket sets in subheading 
8204.20.00, HTSUS, as socket wrenches, pursuant to the analysis in HQ 
964841, which is set forth as the Attachment to this document. Addi- 
tionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any 
treatment it previously accorded to substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: December 14, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT] 


DEPARTMENT OF THE TREASURY 
U.S. Customs SERVICE, 
Washington, DC, December 14, 2001. 


CLA-2 RR:CR:GC 964841 JAS 
Category: Classification 


Tariff No. 8204.20.00 
Ms. BARBARA Y. WIERBICKI 


TOMPKINS & DAVIDSON, LLP 
1515 Broadway 
New York, NY 10036-8901 


Re: NY 814887 Revoked; Power Socket sets. 


DEAR Ms. WIERBICKI 

In NY 814887, which the Director of Customs National Commodity Specialist Division, 
New York, issued to Tower Group International, Inc., on September 28, 1995, on behalf of 
Ingersoll-Rand Co., certain power socket sets were held to be classifiable as other inter- 
changeable tools for handtools, in subheading 8207.90.60, Harmonized Tariff Schedule of 
the United States (HTSUS). 

In asubmission on behalf of Ingersoll-Rand Co., dated February 6, 2001, whichincluded 
a sample socket set for use with hand-operated air wrenches, you advance facts and legal 
arguments in support both of the heading 8207 classification, and also an alternative clas- 
sification. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of NY 814887 was published on November 7, 2001, in the Customs BULLETIN, 
Volume 35, Number 45. You submitted the only comment in response to that notice, oppos- 
ing the proposed revocation. This ruling will address all relevant claims and supporting 
arguments made in your submissions of February 6 and December 5, 2001. 


Facts: 


The merchandise at issue is impact sockets or power socket sets. The submitted sample 
contains eight (8) individual impact sockets in drive sizes 1/2, 3/4, 3/8, 5/8, 5/16, 7/16, 9/16 
and 11/16 inch. They come packaged in a metal storage tray inside a cardboard box. The 
sockets are of specially heat-treated steel to withstand the torque of Ingersoll-Rand’s pow- 
erful line of air impact wrenches, hand-operated tools commonly used for tightening or 
removing lug nuts on automobile and truck wheels. Each socket has a contoured ridge at 
the base that permits the socket to fit loosely in the tool holder for increased impacting 
action. Each socket also has two equidistant holes drilled at the base. Pins on the toolhold- 
er fit into these holes to insure proper alignment of the socket. 

The ruling request that resulted in NY 814887 recommended subheading 8207.90.60, 
HTSUS, as the appropriate classification, on the basis that the sockets were interchange- 
able tools for handtools, whether or not power-operated. You continue to maintain that 
classification is correct, but advance no arguments to support it. In your February 6, 2001, 
submission, however, you assert an alternative claim under a provision of heading 8467, 
HTSUS, parts of pneumatic tools for working in the hand. You note Section XVI, Note 2(a), 
HTSUS, states that parts which are goods included in any heading of Chapter 84 or Chap- 
ter 85 are in all cases to be classified in their respective headings. Because heading 8467 
includes both pneumatic tools for working in the hand and their parts, you conclude that 
the sockets at issue are “goods included” in heading 8467. Further, you contend that Cus- 
toms ignored Section XV, Note 1(f), HTSUS, which excludes from Chapter 82 articles of 
Section XVI which includes heading 8467. You contend that heading 8204 does not apply 
as that heading is limited to sockets for use in manually operated tools, and these sockets 
are for use with pneumatically operated tools. You also note that these Section Notes do 
not mutually exclude each other but rather instruct that classification be in the chapter 
and provision that properly includes the sockets which, in your opinion, is heading 8467. 
Finally, you argue that heading 8207 provides a more specific description for the sockets 


than does heading 8204, as the former heading has requirements that are more difficult to 
satisfy. 
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The HTSUS provisions under consideration are as follows: 
8204 Hand-operated spanners and wrenches * * *; socket wrenches, with or 


without handles, drives or extensions; base metal parts thereof: 
8204.20.00 Socket wrenches, with or without handles, drives and extensions, 
and parts thereof 


* * * 


* * % 


8207 Interchangeable tools for handtools, whether or not power operated, or 
for machine tools (for example, for pressing stamping, punching, tap- 
ping, threading, drilling, boring, broaching, milling, turning or screw- 
driving), * * *; base metal parts thereof: 

8207.90 Other interchangeable tools, and parts thereof 

Not suitable for cutting metal, and parts thereof: 

8207.90.60 For handtools, and parts thereof 


* * 


8467 Tools for working in the hand, pneumatic, hydraulic, or with self-con- 
tained nonelectric motor, and parts thereof: 
Parts: 


8467.92.00 Of pneumatic tools 
Issue: 


Whether the power sockets are socket wrenches of heading 8204, other interchangeable 
tools of heading 8207, or tools for working in the hand of heading 8467. 


Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not re- 
quire otherwise, according to GRIs 2 through 6. GRI 3(a) states in part that where goods 
are prima facie classifiable under two or more headings, the heading which provides the 
most specific description shall be preferred to headings providing a more general descrip- 
tion. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System at the international level. 
Though not dispositive, the ENs provide acommentary on the scope of each heading of the 
HTSUS. Customs believes the ENs should always be consulted. See T.D. 89-80. 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

Initially, Section XV, Note 1(f), HTSUS, excludes articles of Section XVI (machinery, me- 
chanical appliances and electrical goods). This note does not exclude parts of these articles 
So, if your claim is as parts under heading 8467, the sockets would not be excluded from 
Chapter 82 if otherwise qualified. Notwithstanding this, and noting the competing exclu- 
sionary legal notes at issue, it is appropriate first to establish the classification of the good 
in question, then apply the applicable notes. 

Considering the terms of headings 8204 and 8207, sockets are provided for in both head- 
ings, as each prima facie prima facie describes sockets. This requires the application of 
GRI 3, HTSUS. The subheading 8204.20 language in the ENs on p. 1200 in part reads “In- 
terchangeable spanner sockets, with or without handles,” while the corresponding EN 
narrative includes the phrase “including drives and extensions.” The legal text of sub- 
heading 8204.20.00 in part reads “Socket wrenches, with or without handles, drives and 
extensions.” From this, itis apparent that in a tariff context sockets are to be regarded asa 
type of wrench. This conclusion is corroborated by information we independently ob- 
tained from the Hand Tool Institute, Terrytown, NY, indicating that in the trade a “sock- 
et” isin fact a wrench and the term “wrench” refers to the wrenching end of a tool. Also, of 
note is heading 8206, HTSUS, tools of two or more headings 8202 to 8205, put upin sets for 
retail sale. The corresponding ENs on p. 1203 state, among other things, that the heading 
includes sets of car mechanic’s tools including socket sets. While not controlling, this is 
certainly a further indication that sockets, like wrenches, are considered tools. In our 
opinion, the logical conclusion is that sockets are types of wrenches and such articles are 
provided for specifically in heading 8204 as socket wrenches. Under GRI 3(a), therefore, 
heading 8204 provides a more narrow and specific description for the sockets at issue than 
does heading 8207, other interchangeable tools. 

Turning now to the Section Notes, Section XV, Note I(f), HTSUS, assuming it applies, 
excludes articles of Section XVI. But Section XVI, Note 1(k), HTSUS, excludes articles of 
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Chapter 82. So, the sockets at issue, being articles of Chapter 82, cannot be classified in 
Section XVI. This eliminates heading 8467 from consideration. 


Holding: 

Under the authority of GRI 3(a), HTSUS, the power socket sets at issue are provided for 
in heading 8204. They are classifiable in subheading 8204.20.00, HTSUS. 
Effect on Other Rulings: 


NY 814887, dated September 28, 1995, isrevoked. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the Customs BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
CONTROL PADS FOR USE WITH TOY SETS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter and revocation 


of treatment relating to the classification of control pads for use with toy 
sets. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling and to revoke any treat- 
ment previously accorded by Customs to substantially identical 
transactions, concerning the tariff classification of control pads for use 
with toy sets under the Harmonized Tariff Schedule of the United 
States (HTSUS). Comments are invited on the correctness of the in- 
tended action. 


DATE: Comments must be received on or before February 1, 2002. 


ADDRESS: Written comments are to be addressed to the U.S. Customs 
Service, Office of Regulations & Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue, N.W., Room 3.4-A, Washington, 
D.C. 20229. Comments submitted may be inspected at the same address. 


FOR FURTHER INFORMATION CONTACT: Andrew M. Langreich, 
General Classification Branch: (202) 927-2318. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. §1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to revoke New York Ruling Letter 
D84425, dated November 18, 1998, which pertains to the classification 
of control pads for toy sets. The control pads are similar in form and 
function to those used with video games for home use viaa television set. 
NY D84425 is set forth as “Attachment A” to this document. 

Although in this notice Customs is specifically referring to one ruling, 
NY D84425, this notice covers any rulings on this merchandise that may 
exist but has not been specifically identified. Customs has undertaken 
reasonable efforts to search existing databases; no further rulings have 
been found. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice, other 
than the referenced ruling (see above), should advise Customs during 
this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, Cus- 
toms personnel applying a ruling of a third party to importations of the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the HTSUS. Any person involved in substantially identi- 
cal transactions should advise Customs during this notice period. An 
importer’s failure to advise Customs of substantially identical transac- 
tions or of a specific ruling not identified in this notice, may raise issues 
of reasonable care on the part of the importer or his agents for importa- 
tions of merchandise subsequent to this notice. 
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Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
D84425 and to revoke any other ruling not specifically identified, to re- 
flect the proper classification of the merchandise pursuant to the analy- 
sis set forth in proposed HQ 965360 (see “Attachment B” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs in- 
tends to revoke any treatment previously accorded by Customs to 
substantially identical transactions. Before taking this action, consider- 
ation will be given to any written comments timely received. 


Dated: December 18, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
New York, NY, November 18, 1998. 
YLA-2-85: RR:NC:1:108 D84425 

Category: Classification 

Tariff No. 8529.90.1960 
Ms. SUSAN KOHN Ross 
S.K. Ross & Assoc. P C 
5777 West Century Blud., Suite 520 
Los Angeles, CA 90045 5659 


Re: The tariff classification of control pads from china. 


Dear MS. Ross 

In your letter dated November 3, 1998, on behalf of your client Rokenbok Toy Company, 
you requested a tariff classification ruling. 

The item, marketed as Rokenbok’s Control Pads, are designed to be used in conjunction 
with Rokenbok’s toy building sets. These control pads are specifically designed for facili- 
tating the operation, by a child, of radio controlled toy vehicles. 

There is no disagreement that the various Rokenbok sets mentioned in the Binding Rul- 
ing request are toys. The point is made that Chapter 95, Note 3 states “* * * parts and ac- 
cessories which are suitable for use solely or principally with articles of this chapter are to 
be classified with those articles”. However, the beginning of Note 3 states “Subject to Note 
1 above, parts and accessories * * *”. The item being imported is affected by the beginning 
of Note 3. The control pad (which is being imported alone) plugs into an item called the 
control desk which is built to accept four control pads. The two pieces together make a 
functioning radio remote control apparatus. Clearly, the control pad is part of a function- 
ing radio remote control apparatus. 

Chapter 95 Note 1 (m) excludes radio remote control apparatus. Since we would exclude 
the control pad and control desk from Chapter 95, if imported together, it follows that we 
would exclude from Chapter 95 either of those units if imported alone. 

The applicable subheading for the control pad will be 8529.90.1960, Harmonized Tariff 
Schedule of the United States (HTS), which provides for parts suitable for use solely or 
principally with the apparatus of headings 8525 to 8528: Other: Of radar, radio naviga- 
tional aid or radio remote control apparatus: Other * * * Other. The rate of duty will be 3.5 
percent ad valorem. 
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This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Michael Contino at 
212-466-5672. 

ROBERT B, SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 965360 AML 
Category: Classification 


Tariff No. 8537.10.9070 
Ms. SUSAN KOHN Ross 


S. K. Ross & Assoc., P C 
ATTORNEYS AT LAW 

5777 West Century Blvd. 
Suite 520 

Los Angeles, CA 90045-5659 


Re: Control pads for toy sets; NY D84425 revoked. 
DEAR MS. Ross 

This is in reference to New York Ruling Letter (NY) D84425, issued to you by the Direc- 
tor, Customs National Commodity Specialist Division on November 18, 1998, which con- 
cerned the classification of a control pad for toy sets under the Harmonized Tariff 
Schedule of the United States (HTSUS). We have reconsidered NY D84425 and now be- 
lieve that the classification set forth is incorrect. This letter sets forth the correct classifi- 
cation. 
Facts: 


The articles were described in New York Ruling Letter (NY) D84425, dated November 
18, 1998, as follows: 


The item (# 04710), marketed as Rokenbok’s Control Pads, are designed to be used in 
conjunction with Rokenbok’s toy building sets. These control pads are specifically de- 
signed for facilitating the operation, by a child, of radio controlled toy vehicles. 


In a related ruling (NY D82030, dated September 16, 1998), Customs described the toy 
set, in pertinent part, as follows: 


The Command Deck incorporates a technology called “Addressable Multi-Player 
Digital Radio Control” (ARM-RC), which uses digital Multi-plexing so that a single 
radio transmitter is capable of simultaneously controlling multiple RC toys. The 
Command Deck utilizes an AC adapter for electrical power and incorporates a single 
frequency radio transmitter. It is white in color and measures approximately 9 inches 
x 1-1/2 inches x 8-1/2 inches in width, height and depth, respectively. It has an 8 inch 
antenna in its center which is surrounded by slots for eight “radio keys.” It also has 
four ports on the front which allow for the connection of up to four (4) hand-held Con- 
trol Pads, which players use to control up to eight (8) RC vehicles. The white hand- 
held Control Pad contains eight (8) light emitting diode indicators which show the 
player(s) which of the eight (8) possible RC vehicles has been selected. 


Issue: 


Whether the control pads, imported separately from any other article, are classifiable 
under subheading 8529.90.19, HTSUS, which provides for parts suitable solely or princi- 
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pally with apparatus of headings 8525 to 8528: other: of radar * * * or remote control ap- 
paratus: other: other; under subheading 8537.10.00, HTSUS, which provides for boards, 
panels, consoles, desks, cabinets and other bases, equipped with two or more apparatus of 
heading 8535 or 8536, for electric control or the distribution of electricity, for a voltage not 
exceeding 1000V, other; or under subheading 9503.70.00, HTSUS, which provides for oth- 
er toys, put up in sets or outfits, and parts and accessories thereof? 


Law and Analysis: 


The General Rules of Interpretation (GRIs) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states in pertinent part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes[.]” 

The HTSUS provisions under consideration are as follows: 


8526 Radar apparatus, radio navigational aid apparatus and radio remote 
control apparatus: 
Other: 
Radio remote control apparatus. 


* * * * * * 


Parts suitable for use solely or principally with the apparatus of head- 
ings 8525 to 8528: 
Other: 
Printed circuit assemblies: 
Of radar, radio navigational aid or radio remote con- 
trol apparatus: 
8529.90.16 Assemblies and subassemblies, consisting of 2 or 
more parts or pieces fastened or joined together: 
8529.90.19 Other. 


* * * * * 


8537 Boards, panels, consoles, desks, cabinets and other bases, equipped 


with two or more apparatus of heading 8535 or 8536, for electric control 
or the distribution of electricity, including those incorporating instru- 
ments or apparatus of chapter 90, and numerical control apparatus, 
other than switching apparatus of heading 8517: 

8537.10 For a voltage not exceeding 1,000 V: 

8537.10.90 Other: 

8537.10.9070 Other. 


* * 


9503 Other toys; reduced-size (“scale”) models and similar recreational 
models, working or not; puzzles of all kinds; parts and accessories 
thereof: 

9503.70.00 Other toys, put up in sets or outfits, and parts and accessories 

thereof. 

We reiterate that the issue being considered is the classification of the control pad when 
it is imported separately from any other article. The classification of machinery and me- 
chanical appliances, electrical equipment and parts thereof, among other things, are clas- 
sifiable pursuant to the Notes to Section XVI, HTSUS. The Notes to Section XVI provide 
in pertinent part that the section does not cover: “(p) articles of Chapter 95.” The General 
ENs to Section XVI provide, in pertinent part, that: 


(A) Subject to certain exclusions provided for in the Notes to this Section and to 
Chapters 84 and 85 and apart from goods covered more specifically in other Sections, 
this Section covers all mechanical or electrical machinery, plant, equipment, appara- 
tus and appliances and parts thereof[.] 


* * * * *« 


The main exclusions from the Section are: 


(h) Machinery and apparatus having the character of toys, games or sports requi- 
sites and identifiable parts and accessories thereof (including non-electric motors and 
engines but excluding pumps for liquids and filtering or purifying machinery for liq- 
uids or gases, which fall in heading 84.13 or 84.21, respectively, and also excluding 
electric motors, electric transformers and radio remote control apparatus, which fall 





388 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 1, JANUARY 2, 2002 


in heading 85.01, 85.04 or 85.26, respectively) which are suitable for use solely or 
principally with toys, games or sports requisites (Chapter 95)[bold in original]. 


We interpret this language to mean the following: toys, games or sports requisites and 
identifiable parts and accessories thereof are excluded from Section XVI and non-electric 
motors and engines are included in the exclusion. Pumps for liquids and filtering or puri- 
fying machinery for liquids or gases (which fall in heading 84.13 or 84.21, respectively) and 
electric motors, electric transformers and radio remote control apparatus, which fall in 
heading 85.01, 85.04 or 85.26, respectively) are excluded parenthetically from the exclu- 
sion; that is, those articles fall to be classifiable within Section XVI. Based on this inter- 
pretation, we conclude that radio remote control apparatus are included within the ambit 
of Section XVI. 

Thus, ifthe control pad is classifiable under either heading 8529 or 8537, HTSUS, it can- 
not be classified under heading 9503, HTSUS. Contrariwise, if the control pad is classifi- 
able in Chapter 95, it cannot be classified in Chapter 85. 

The Harmonized Commodity Description And Coding System Explanatory Notes 
(ENs) constitute the official interpretation of the Harmonized System. While not legally 
binding on the contracting parties, and therefore not dispositive, the ENs provide a com- 
mentary on the scope of each heading of the Harmonized System and are thus useful in 
ascertaining the classification of merchandise under the System. Customs believes the 
ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 
1989). 

Heading 8526, HTSUS, covers radar apparatus, radio navigational aid apparatus and 
radio remote control apparatus. The ENs to the heading provide, in pertinent part, that 
the heading includes “(11) radio apparatus for the remote control of * * * toys” and that, 
subject to the Notes to Section XVI, “parts of the apparatus of this heading are classified in 
heading 8529.” Heading 8529, HTSUS, covers parts suitable for use solely or principally 
with the apparatus of headings 8525 to 8528. The ENs tothe heading provide, in pertinent 
part, that “subject to the general provisions regarding the classification of parts (see the 
General Explanatory Note to Section XVI), this heading covers parts of the apparatus of 
the four preceding headings,” including obviously heading 8526, HTSUS. 

Heading 8537, HTSUS, covers electronic control apparatus. The ENs to the heading 
provide that the articles classifiable therein generally “consist of an assembly of appara- 
tus of the kind referred to in the two preceding headings (e.g., switches and fuses) on a 
board, panel, console, etc., or mounted in a cabinet, desk, etc.” and that the articles “vary 
from small switchboards with only a few switches, fuses, etc. (e.g., for lighting installa- 
tions) to complex control panels for machine-tools, rolling mills, power stations, radio sta- 
tions, etc., including assemblies of several of the articles cited in the text of this heading.” 
We assume for the purposes of this ruling that the control pads convert the tactile depres- 
sion of its buttons to electronic signals that are transmitted over its attached wire. We be- 
lieve that it is by these means that the control pad functions. 

Note 3 to Chapter 95, HTSUS, provides in pertinent part that “subject to Note 1 above, 
parts and accessories which are suitable for use solely or principally with articles of this 
chapter are to be classified with those articles.” Note 1(m) to Chapter 95 provides that ra- 
dio remote control apparatus are excluded from classification in Chapter 95. See also the 
ENs to heading 9503, HTSUS. 

An article is to be classified according to its condition as imported. See, XTC Products, 
Inc. v. United States, 771 FSupp. 401, 405 (1991). See also, United States v. Citroen, 223 
U.S. 407 (1911). Inits condition as imported, the control pad isa hand held electrical device 
incapable of providing amusement. It is our opinion that the control pad, imported sepa- 
rately from any other article, is provided for as a contro] device. Therefore, the article, in 
its condition as imported, cannot be classified under heading 9503, HTSUS. 


Holding: 


The control pads are classifiable under subheading 8537.10.9070, HTSUS, which pro- 
vides for boards, panels, consoles, desks, cabinets and other bases, equipped with two or 
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more apparatus of heading 8535 or 8536, for electric control or the distribution of electric- 
ity, for a voltage not exceeding 1000V, other, other. 
Effect on Other Rulings: 
NY D84425 is revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
HOUR METERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a ruling letter and treatment 
relating to tariff classification of hour meters. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke aruling letter pertaining to the tar- 
iff classification of hour meters under the Harmonized Tariff Schedule 
of the United States (“HTSUS”). Customs also intends to revoke any 
treatment previously accorded by Customs to substantially identical 


transactions. Comments are invited on the correctness of the proposed 
action. 


DATE: Comments must be received on or before February 1, 2002. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Regulations Branch, 1300 Pennsylvania Avenue, N.W,, 
Washington, D.C. 20229. Comments submitted may be inspected at the 
same address. 


FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, General 
Classification Branch, (202) 927-2388. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 


and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
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are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to revoke a ruling letter pertaining to the tariff classification of 
hour meters. Although in this notice Customs is specifically referring to 
one ruling, NY H81276, this notice covers any rulings on this merchan- 
dise which may exist but have not been specifically identified. Customs 
has undertaken reasonable efforts to search existing data bases for rul- 
ings in addition to the one identified. No further rulings have been 
found. Any party who has received an interpretive ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision or protest 
review decision) on the merchandise subject to this notice should advise 
Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applyinga ruling of a third party to importations of the same or simi- 
lar merchandise, or the importer’s or Customs previous interpretation 
of the Harmonized Tariff Schedule of the United States. Any person in- 
volved in substantially identical transactions should advise Customs 
during this notice period. An importer’s failure to advise Customs of 
substantially identical transactions or of a specific ruling not identified 
in this notice, may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to the 
effective date of the final notice of this proposed action. 

In NY H81276 dated June 14, 2001, set forth as Attachment A to this 
document, Customs classified certain hour meters in subheading 
9106.10.00, HTSUS, as: “Time of day recording apparatus and appara- 
tus for measuring, recording or otherwise indicating intervals of time, 
with clock or watch movement or with synchronous motor * * *: Time 
registers; time-recorders.” 

It is now Customs position that the subject hour meters are properly 
classifiable under subheading 9106.90.55, HTSUS, as: “Time of day re- 
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cording apparatus and apparatus for measuring, recording or otherwise 
indicating intervals of time, with clock or watch movement or with syn- 
chronous motor * * *; * * * Other: * * * Other: Apparatus for measur- 
ing, recording, or otherwise indicating intervals of time, with clock or 
watch movements, battery powered: With opto-electronic display only.” 
Proposed HQ 965244, revoking NY H81276, is set forth as Attachment 
B to this document. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
H81276 and any other ruling not specifically identified in order to re- 
flect the proper classification of the merchandise pursuant to the analy- 
sis set forth in proposed HQ 965244. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 


Before taking this action, we will give consideration to any written com- 
ments timely received. 


Dated: December 18, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, June 14, 2001. 
CLA-2-90:RR:NC:MM:114 H81276 
Category: Classification 
Tariff No. 9106.10.0000 
Mr. ROBERT STEIN 
ROBERT STEIN CHB 
1265 Scottsville Road 
Rochester, NY 14624 
Re: The tariff classification of hour meters. 
DEAR MR. STEIN 

In your letter dated May 16, 2001, on behalf of SenDEC Corporation, you requested a 
tariff classification ruling. 

The devices are panel mounted hour meters (AC, DC and inductive input). Two sample 
meters were furnished with your request. You indicate that the base function of the me- 
ters is time measurement. After importation the items must be programmed, epoxy en- 
capsulated and pad printed. The AC and DC meters are time measurement devices only. 
The inductive units are generally programmed as hour meters but some time have a 
tachometer function programmed as well. The meters do not have a standard clock or 
watch movement. They contain an internal microprocessor that can be programmed to 
display in hours, and tenths of an hour. The hour meters are used to record the accumu- 
lated running time of small gasoline engines used in such equipment as lawn mowers, ro- 
totillers, log splitters, etc. 

The applicable subheading for the hour meters will be 9106.10.0000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for time registers and time recor- 
ders. The rate of duty will be 36 cents each plus 5.6 percent plus 2 cents per jewel. 
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This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ru'ing or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Barbara Kiefer at 212-637-7058. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 965244 GOB 
Category: Classification 


Tariff No. 9106.90.55 
ARTHUR K. PURCELL 


SANDLER, TRAVIS & ROSENBERG, PA. 

551 Fifth Avenue 

New York, NY 10176 

Re: Hour Meters; NY H81276 revoked. 


DEAR MR. PURCELL 


This is in reply to your letter of August 2, 2001, in which you request reconsideration of 
NY H81276 dated June 14, 2001, issued to acustoms broker on behalf of SenDEC Corpora- 


tion, by the Director, Customs National Commodity Specialist Division, New York, regard- 
ing the classification, under the Harmonized Tariff Schedule of the United States 
(“HTSUS”), of certain hour meters. We have reviewed the classification set forth in NY 


H81276 and have determined that it is incorrect. This ruling sets forth the correct classifi- 
cation. 


Facts: 
In your letter of August 2, 2001, you describe the hour meters as follows: 


* * * two (2) styles (rectangular and round) of panel mounted hour meters. These ar- 
ticles are battery-powered, solid-state opto-electronic display (LCD) devices designed 
to measure and display intervals of time, specifically the running time of a small en- 
gine * * * The only difference between the two article styles is the shape of the case; all 
other components and functions are identical. 


* * * * * * 


They have “clock movements” as defined in the tariff. Clock movements are broadly 
defined in Additional U.S. Note 1(d) to Chapter 91 as “devices regulated by a balance 
wheel and hairspring, quartz crystal or any other system capable of determining inter- 
vals of time” (emphasis supplied). The subject hour meters determine intervals of 
time through the following system. An internal 3V lithium battery powers a custom 
control circuit and an opto-electronic display. The custom control circuit looks for an 
external input signal as a trigger to initiate monitoring functions of the engine. Mea- 
surement of engine running time is the base function of the article (although other 
monitoring functions are possible after programming). The signals generated from 
the engine can be spark plug noise (inductive pick up), DC input signal, or AC input 
signal, depending upon the model. These input signals are received from the engine 
and in no way power the hour meters; rather, the units are battery powered. An inter- 
nal microprocessor records time when prompted by the input signal. 


* * * * * * 


* * * at the time of importation, the Inductive Input hour meters are generally pro- 
grammed as hour meters. This is their condition as imported * * * such articles could 
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be programmed as hour meters with tachometer functions after importation, but 
prior to shipment to customers * * * at the time of importation the circuit boards that 
will be used for hour meters and tachometers are identical, and * * * each unit is pro- 
grammed after importation. 

In NY H81276, Customs classified the hour meters in subheading 9106.10.00, HTSUS, 
as: “Time of day recording apparatus and apparatus for measuring, recording or other- 
wise indicating intervals of time, with clock or watch movement or with synchronous mo- 
tor * * *: Time registers; time-recorders.” 

Issue: 

What is the classification under the HTSUS of the subject hour meters? 

Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRI’s”). GRI 1 provides that the classification of goods shall be determined 
according to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may 
then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the EN’s provide acommentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


9106 Time of day recording apparatus and apparatus for measuring, record- 
ing or otherwise indicating intervals of time, with clock or watch move- 
ment or with synchronous motor (for example, time registers, 
time-recorders): 

9106.10.00 Time registers; time-recorders 

ik * * ~ 

9106.90 Other: 

Other: 

Apparatus for measuring, recording, or otherwise indi- 
cating intervals of time, with clock or watch movements, 
battery powered: 

With opto-electronic display only 


* * * * * 


9106.90.55 


* 


9029 Revolution counters, production counters, taximeters, odometers, 
pedometers and the like; speedometers and tachometers, other than 
those of heading 9014 or 9015; stroboscopes; parts and accessories 
thereof: 

9029.10 Revolution counters, production counters, taximeters, odometers, 

pedometers and the like: 

9029.10.80 Other 

9029.20 Speedometers and tachometers; stroboscopes: 

9029.20.40 Other speedometers and tachometers 

EN 90.29 provides in pertinent part as follows: 
This heading includes: (A) Counters indicating a total number of units of any kind 
(revolutions, items, length, etc.) * * * 


* * * * 


(A) COUNTING DEVICES 


(1) Revolution counters. These instruments count the number of revolutions of 
a mechanical part (e.g., machine shaft). 


* * * * * * 


(3) Counters for indicating the working hours of machines, motors, etc., 


(time or hour meters). In practice, these are revolution counters calibrated in 
working hours. [All emphasis in original. ] 


EN 91.06 provides in pertinent part as follows: 


Provided they are operated by a movement of the watch or clock type (including sec- 
ondary or synchronous motor clock movements) or by a synchronous motor with or 
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without reduction gear, this heading covers: * * * (ii) Apparatus, not elsewhere speci- 
fied, for measuring, recording or otherwise indicating intervals of time. 


* * * * * * * 


The heading includes: 

(1) Time-registers for recording the arrival and departure of employees in facto- 
ries, workshops, etc * * * 

(2) Time-recorders similar to the time-registers described in (1) above but mark- 
ing also the month, the year, a serial number or other indications; some of these in- 
struments are also equipped with a device for totalling up working hours (e.g., per day 
or per week) * * * [All emphasis in original.] 

Our review of this matter indicates that the hour meters are goods described in the text 
of heading 9106, HTSUS, i.e., they are apparatus for measuring intervals of time, with 
clock or watch movements. However, the hour meters are neither time registers nor time- 
recorders. See the descriptions of time registers and time-recorders in EN 91.06, ex- 
cerpted above. Accordingly, they are not properly classified in subheading 9106.10.00, 
HTSUS. We find that the hour meters are described in subheading 9106.90.55, HTSUS, 
as: “* * * apparatus for measuring, recording or otherwise indicating intervals of time, 
with clock or watch movement * * *: * * * Other: * * * Other: Apparatus for measuring, 
recording, or otherwise indicating intervals of time, with clock or watch movements, bat- 
tery powered: With opto-electronic display only.” 

Consideration has been given to classification of the hour meters in heading 9029, 
HTSUS. See EN 90.29, excerpted above, which provides that counting devices within 
heading 9029, HTSUS, include: “Counters for indicating the working hours of machines, 
motors, etc. (time or hour meters).” However, the next sentence of EN 90.29 provides: “In 
practice, these are revolution counters calibrated in working hours.” The subject hour 
meters are not revolution counters. Moreover, the subject hour meters are not any of the 
specific items stated in heading 9029, i.e., they are not revolution counters, production 
counters, taximeters, odometers, pedometers, speedometers, or tachometers. According- 
ly, we find that the subject hour meters are not described in heading 9029, HTSUS. 

Classification of the hour meters in subheading 9106.90.55, HTSUS, is consistent with 


the following rulings. In HQ 955626 dated February 7, 1995, we stated that the “trip 
elapsed time” component of an automobile trip computer was classified in heading 9106, 
HTSUS. HQ 955626 was affirmed in HQ 958997 dated October 21, 1996. In NY 854538 
dated July 30, 1990, we classified a solid-state electronic engine hour meter (a “running 
time meter”) in subheading 9106.90.80, HTSUS. 


Holding: 

The hour meters are classified in subheadirig 9106.90.55, HTSUS, as: “* * * apparatus 
for measuring, recording or otherwise indicating intervals of time, with clock or watch 
movement * * * : * * * Other: * * * Other: Apparatus for measuring, recording, or other- 


wise indicating intervals of time, with clock or watch movements, battery powered: With 
opto-electronic display only.” 


Effect on Other Rulings: 
NY H81276 is revoked. 
JOHN DURANT, 


Director, 
Commercial Rulings Division. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 01-141) 


FORMER EMPLOYEES OF HENDERSON SEWING MACHINES, PLAINTIFFS v. 
CHAO, U.S. SECRETARY OF LABOR, DEFENDANT 


Court No. 01-00883 


(Dated December 7, 2001) 


ORDER 


TSOUCALAS, Senior Judge: Upon consideration of the defendant’s con- 
sent motion for voluntary remand, it is hereby 

ORDERED that the consent motion is granted; and it is further 

ORDERED that this action is remanded to the Department of Labor to 
conduct a further investigation and to make a redetermination as to 
whether petitioners are eligible for certification for worker adjustment 
assistance benefits; and it is further 

ORDERED that remand results shall be filed no later than 60 days after 
the date of this order; and it is further 

ORDERED that the plaintiffs shall file papers with the Court indicating 
whether they are satisfied with the remand results no later than 30 days 
after the remand results are filed with the Court; and it is further 

ORDERED that the deadline for the filing of: (1) the answer pursuant to 
Rule 12(a)(1)(A); and (2) the administrative record pursuant to 28 
U.S.C. § 2653(d)(1) and Rule 72(a), shall be extended to 30 days after the 
plaintiffs indicate whether they are satisfied or dissatisfied with the re- 
mand results. 
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(Slip Op. 01-144) 


SWISHER INTERNATIONAL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 95-03-00322 


Sony ELECTRONICS, INC. AND ARBON STEEL & SERVICE Co., INC., 
PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 98-07-02438 
{Summary judgment for defendant.] 
(Dated December 11, 2001) 


McKenna & Cuneo, L.L.P (Peter Buck Feller, Daniel G. Jarcho, andJoseph F. Dennin) for 
plaintiff Swisher. 

Galvin & Mlawski (John J. Galvin) for plaintiffs Sony Electronics, Inc., and Arbon Steel 
& Service Co., Inc. 

Robert D. McCallum, Jr., Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Jeanne E. 
Davidson, Todd M. Hughes, andJdeffrey A. Belkin), Richard McManus Office of the Chief 
Counsel, United States Customs Service, of counsel, for defendant. 

Coudert Brothers (Steven H. Becker and Paul A. Horowitz) for amici HMT Plaintiffs’ 
Steering Committee. 

Baker & McKenzie (Susan G. Braden, William D. Outman, Kevin M. O’Brien, Teresa A 
Gleason, Michael E. Murphy) for amicus IBM. 


OPINION 


RESTANI, Judge: This action is before the court on cross-motions for 
summary judgment pursuant to USCIT R. 56. The sole issue is whether 
plaintiffs are entitled to prejudgment interest on fees paid under the ex- 
port provision of the Harbor Maintenance Tax (“HMT”). 


JURISDICTION 
This court has jurisdiction pursuant to 28 U.S.C. § 1581(a) for claims 
based on protest of refund denials. See Swisher Int’l, Inc. v. United 
States, 205 F.3d 1358, 1364 (Fed. Cir. 2000), cert. denied, 581 U.S. 1036 
(2000). The court has jurisdiction under 28 U.S.C. 1581(i) for claims not 
arising from administrative proceedings. See United States Shoe Corp. 
v. United States, 114 F.3d 1564, 1570 (Fed. Cir. 1997). 


STANDARD OF REVIEW 
Summary judgment is appropriate when “the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the af- 
fidavits, ifany, show that there is no genuine issue as to any material fact 


and the moving party is entitled to judgment as a matter of law.” USCIT 
R. 56(c). 


BACKGROUND 
The HMT is an ad valorem tax on commercial cargo involved in “any 


port use.” See 26 U.S.C. § 4461(a) (1996). In United States Shoe Corp. v. 
United States, 19 CIT 1284, 1289, 907 F Supp. 408, 413 (1995), the court 
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held that the HMT, as applied to exports, violated the Export Clause of 
the Constitution. See U.S. Const., Art. I, § 9, cl. 5. The court later 
awarded judgment for plaintiffs in the form of a refund of the principal 
amount paid “together with interest.” See United States Shoe Corp. v. 
United States, 19 CIT 1413, 1413, 924 F Supp. 1191, 1191 (1995). 

The court subsequently noted that the question of interest was “nota 
matter without controversy and it cannot be resolved as a simple clerical 
matter.” U.S. Shoe, 20 CIT 206, 207 (1996). Although the court called for 
additional briefing on the question of whether exporters may recover in- 
terest, the U.S. Customs Service (“Customs”) filed a notice of appeal 
from the court’s earlier decision on the constitutional issue. As a result, 
the court’s final order awarding interest in U.S. Shoe was not addressed 
on appeal. The CIT’s decision holdingthe HMT unconstitutional was af- 
firmed by the Federal Circuit, 114 F.3d 1564 (Fed. Cir. 1997), and by the 
U.S. Supreme Court, 523 U.S. 360 (1998). 

After the Supreme Court’s decision in U.S. Shoe, the CIT developed a 
test case procedure to resolve the remaining issues surrounding the 
HMT, including the award of prejudgment interest. See IBM v. United 
States, No. 94-10-00625, slip op. 98-78, WL 325156 (Ct. Int’] Trade 
June 17, 1998), was selected as the test case to determine whether pre- 
judgment interest should be awarded on HMT refunds. In JBM, the CIT 
entered judgment for plaintiff, ordered a refund of the principal paid, 
and adopted its prior position awarding interest. See id. On appeal, the 
Federal Circuit reversed the CIT’s award of interest, holding that the 
statutory provisions in question did not provide the necessary authori- 
zation to award interest. See IBM v. United States, 201 F.3d 1367, 1369 
(Fed. Cir. 2000), cert. denied, 531 U.S. 1185 (2001). 

Various plaintiffs filed motions seeking additional proceedings on the 
issue of prejudgment interest. Because the Federal Circuit had only ad- 
dressed statutory authorization for interest in JBM, plaintiffs Sony 
Electronics, Inc., and Arbon Steel & Service Co. Inc. (“Sony/Arbon”) 
were granted leave to prosecute a complaint asserting various constitu- 
tional bases for the award of prejudgment interest.! Sony/Arbon argues 
that plaintiffs are entitled to interest under the Export Clause, the Tak- 
ings Clause of the Fifth Amendment, the Fifth Amendment Due Process 
Clause, and under rights guaranteed by the Ninth and Tenth Amend- 
ments. Swisher International, Inc. (“Swisher”) subsequently filed a mo- 
tion for entry of judgment in which Swisher asserts similar 
constitutional claims as well as a statutory claim under 19 U.S.C. 
§ 1505(b),? that Swisher argues was not addressed by the Federal Cir- 
cuit in JBM. 


1 Sony Electronics, Inc., v. United States was consolidated with Arbon Steel & Service Co. Inc., v. United States; No 
98-10-02987 


9D ny ” ° ous std » ‘ 
“The “new” statutory argument is limited to the claims falling under 28 USC § 1581(a), administrative protest de- 
nial jurisdiction 
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DISCUSSION 


The federal government is immune from an award of interest absent 
an express waiver of sovereign immunity. See Library of Congress v. 
Shaw, 478 U.S. 310, 311 (1986); see also IBM, 201 F.3d at 1370. “Apart 
from constitutional requirements, in the absence of specific provision by 
contract or statute, or ‘express consent * * * by Congress,’ interest does 
not run on a claim against the United States.” Shaw, 478 US. at 317 
(quoting United States v. Louisiana, 446 US. 253, 264-265 (1980), quot- 
ing Smyth v. United States, 302 U.S. 329, 353 (1937)). Swisher first ar- 
gues that 19 U.S.C. § 1505(b) provides the express consent necessary to 
award Plaintiffs prejudgment interest here. 


A. Section 1505(6) 


The Harbor Maintenance Tax does not expressly authorize the pay- 
ment of interest on HMT refunds. See IBM, 201 F.3d at 1371. Express 
consent may, however, be found “elsewhere.” See id. (analyzing customs 
and internal revenue tax provisions to determine whether express con- 
sent exists). 26 U.S.C. § 4462(f) requires that all administrative and en- 
forcement provisions of customs laws and regulations apply to the HMT 
as if it were a customs duty. See IBM, 201 F3d at 1371 (“* * * even 
though the HMT is codified as an excise tax and is part of the Internal 
Revenue Code, Congress intended the administration and enforcement 
of the tax to be treated as if the tax was a customs duty.”). Because the 
HMT is treated as a customs duty, Swisher argues that the express con- 
sent necessary to award interest can be found in 19 U.S.C. § 1505(b), the 
administrative provision regarding payment and refund of customs du- 
ties. 

Section 1505(b) provides, in part, for the refund of excess duties, with 
interest, upon liquidation or reliquidation. 19 U.S.C. § 1505(b).? Swish- 
er argues that because § 1505(b) provides for an award of interest on re- 
funds of excess monies deposited to pay duties, it should be construed to 
allow for an award of interest on refunds of the monies deposited to pay 
the HMT, which must be treated as duty under § 4462. The principal 
problem is that § 1505(b) is not designed to apply to the HMT. 

The interest provision in §1505(b) applies where a refund has been de- 
termined after a liquidation or reliquidation. “It is clear in order for 
Customs to be liable for interest, a refund must be ‘determined on a liq- 
uidation or reliquidation.’ Indeed, under the statute it is a liquidation or 
reliquidation which triggers interest liability.” Dal-Tile Corp. v. United 
States, 116 F Supp. 2d 1309, 1314 (Ct. Int’] Trade 2000); see also Trave- 
nol Labs., Inc. v. United States, 118 F.3d 749 (Fed. Cir. 1997), 753 n. 5 
(the “event that gives rise to interest liability is liquidation or reliquida- 
tion”); Novacor Chem. Inc. v. United States, 171 F.3d 1376, 1382 (Fed. 


319 US.C. § 1505(b) reads: 


The Customs Service shall collect any increased or additional duties and fees due, together with interest thereon, 
or refund any excess moneys deposited, together with interest thereon, as determined on a liquidation or reliqui- 
dation. Duties, fees, and interest determined to be due upon liquidation or reliquidation are due 30 days after is- 
suance of the bill for such payment. Refunds of excess moneys deposited, together with interest thereon, shall be 
paid within 30 days of liquidation or reliquidation 
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Cir. 1999) (reliquidation “is the triggering event in a dispute surround- 
ing an award of interest”). 

Under 19 C.FR. § 159.1, liquidation is defined as the final computa- 
tion of the duties or drawback accruing on an entry. “Liquidation (or re- 
liquidation), therefore, determines whether there has been an 
overpayment or underpayment, and thus defines the basis upon which 
interest might be due.” Travenol, 118 F.3d at 753. There has been no liq- 
uidation or reliquidation to trigger § 1505(b) here. Swisher argues, how- 
ever, that Customs’ initial denial of its refund request was effectively a 
liquidation and a new determination is equivalent to a reliquidation, 
thus triggering the interest provisions of § 1505(b), and distinguishing 
its procedural posture from that of the JBM plaintiffs, who did not seek 
an administrative decision from Customs. 

In IBM, the court rejected the argument that language regarding “liq- 
uidation” could be interpreted to include other actions by Customs. 201 
F.3d 1367. The court looked to the actual purpose of § 1505(c),* which 
describes specifically how interest is determined: 


On its face, the statute contemplates an entirely different factual 
scenario from the one before us. However, amici suggest that by 
substituting the exporter for the “importer of record,” the HMT 
quarterly report for the “entry,” and Customs’ acceptance of the 
HMT payment for “liquidation,” we can apply § 1505(c) to provide 
interest on HMT refunds. We are without power to rewrite a Con- 
gressional enactment to make it fi 


t a case for which it was clearly 
not intended, no matter how compelling the case, particularly in 
light of the Supreme Court’s mandate that Congress must express- 
ly consent to an award of interest. See Shaw, 478 U.S. at 314. Ac- 
cordingly, § 1505(c) does not authorize interest on HMT refunds. 


IBM, 201 F.3d at 1374 (emphasis added). For precisely the same reason, 
this court is prohibited from rewriting § 1505(b) 

The basic purpose of liquidation and reliquidation is to finalize duties 
owed, allow parties to protest the classification or valuation of goods and 
allow a remedy for both underpayment and overpayment. See Travenol, 
118 F.3d at 753. Swisher wants HMT payments to be equated to customs 
duties, but does not and could not argue that it overpaid an otherwise 
valid customs duty because its goods were improperly classified or val- 
ued and is, therefore, entitled to a refund of the difference including in- 
terest. Such a claim would be properly asserted under § 1505(b). 
Instead, Swisher argues that any and all HMT payments should be 
construed as overpayments of an invalid customs duty, and, therefore, it 
is entitled to a refund of the entire amount with interest, even though 


419 US.C. § 1505(c) reads as follows 


Interest assessed due to an underpayment of duties, fees, or in ue, at a rate determined by the Sec- 
retary, from the date the importer of record is required to deposit estimated duties, fees, and interest to the date of 
liquidation or reliquidation of the applicable entry or reconciliation. In yn excess moneys deposited shall 
accrue, at a rate determined by the Secretary, from the date the rt 

and interest or, in a case in which a claim is made under om the date on which such 
claim is made, to the date of liquidation or reliquidation of the applicable entry or reconciliation. The Secretary 
may prescribe an alternative mid-point interest accounting methodology, which may be employed by the importer, 
based upon aggregate data in lieu of accounting for such interest from each deposit data provided in this subsec- 
tion 


its estimated duties, fees, 
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Customs did not improperly classify or value goods.® This statute, like 
§ 1505(c), contemplates an entirely different factual scenario than the 
one before the court. It seems clear that § 1505(b) was not created to 
provide recourse for an unconstitutional tax but was merely intended to 
remedy mistaken customs classifications and valuations. The court 
would have to stretch the meaning ofits language in a way not permitted 
by the court in JBM to provide the remedy that Swisher suggests, and 
such judicial manipulation was precisely the focus of IBM.® 

Moreover, if the court were to find that HMT refund decisions were 
the functional equivalent of a liquidation, the court would not only re- 
write § 1505(b), but would necessarily alter the meaning of § 1505(c) as 
well. Section 1505(c) defines the period during which interest runs 
when a liquidation or reliquidation has determined that a refund is due. 
The period is between the date of the duty deposit until the date of entry 
liquidation or reliquidation. Because the two sections work hand in 
hand, the meaning of § 1505(c) would also change to read that the time 
of payment of the HMT, like the time of deposit of duties, marks the time 
at which interest begins to run. The Federal Circuit has plainly rejected 
such that interpretation of § 1505(c). See IBM, 201 F.3d at 1374.’ 
Whether or not a refund denial is like an erroneous liquidation, the 
HMT payment is not a “duty” “deposit” paid on an “entry” by an “im- 
porter of record.” Because the court is prohibited from rewriting 
§ 1505(c), it is necessarily prohibited from rewriting § 1505(b). 

Federal courts are required to strictly construe waivers of sovereign 
immunity. Shaw, 478 US. at 318. 


“(There can be no consent by implication or by use of ambiguous 
language. Nor can an intent on the part of the framers of a statute 
or contract to permit the recovery of interest suffice where the in- 
tent is not translated into affirmative statutory or contractual 
terms. The consent necessary to waive the traditional immunity 
must be express, and it must be strictly construed.” 


United States v. N.Y. Rayon Importing Co., 329 U.S. 654, 659 (1947). Ac- 
cordingly, the court must find against awarding interest even where 
there is a compelling public policy to do so. Shaw, 478 US. at 318. This 
principle and the holding in JBM compel the court to find that § 1505(b) 
does not provide the express waiver of sovereign immunity necessary to 
award prejudgment interest on HMT export payments. 


B. Export Clause 


In Shaw, the Supreme Court acknowledged that “constitutional re- 
quirements” may permit the award of interest against the federal gov- 
ernment in the absence of an express statutory or contractual waiver. 


5 While certain “fees” may be a liquidated and refunded under § 1505(b), it is clear that these are not HMT payments 
but other fees paid by importers in addition to duties that are part of the duty liquidation process. Swisher argues that it 
is the equivalence of “customs duties” and HMT, not these miscellaneous fees and HMT, that is required by § 4462(f) 

© In IBM, the court recognized that 26 U.S.C. § 4462(f) provided for the HMT payments to be treated as customs 
duties for administrative and enforcement purposes, but still declined to substitute new terms for the statutory inter- 
est language in order to allow interest. See BM, 201 F.2d at 1371-74. 


‘HMT payments are not “deposits” within the meaning of § 1505(c), which become final upon liquidation. 
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478 US. at 317. Plaintiffs argue that because the Export Clause is an 
“unqualified prohibition” on export taxes, see U.S. Shoe, 523 US. at 368, 
the remedy for a violation of the Export Clause necessarily includes a 
refund with interest. In Cyprus Amax Coal Co. v. United States, 205 F.3d 
1369, 1373 (Fed Cir. 2000), the court recognized that the Export Clause 
“provides a cause of action with a monetary remedy,” without indepen- 
dent statutory authorization. That does not equate, however, to a waiv- 
er of sovereign immunity for interest claims. 

TheJust Compensation Clause of the Fifth Amendment, also referred 
to as the Takings Clause, is the only provision of the Constitution that 
the U.S. Supreme Court has found to contain a clear waiver of sovereign 
immunity authorizing prejudgment interest. See, e.g., Shaw, 478 US. at 
317; Smyth, 302 U.S. at 353; U.S. v. Alcea Band of Tillamooks, 341 US. 
48, 49 (1951); Boston Sand & Gravel v. U.S., 278 US. 41, 47 (1928); Till- 
son v. U.S., 100 US. 43, 47 (1879). In Shaw, the Supreme Court implied 
that this “constitutional requirement” exception arises only in a taking 
under the Fifth Amendment. 478 U.S. 310, 317 n.5 (cites omitted). In 
fact, Plaintiff Sony quotes Merchants Matrix Cut Syndicate, Inc. v. U.S., 
284 F.2d 456 (7th Cir. 1960) for the proposition that “with the exception 
of just compensation claims under the Fifth Amendment, interest is not 
recoverable against the United States in the absence of an express provi- 
sion to the contrary.” As a matter of first impression, Plaintiffs ask the 
court to recognize a new waiver of sovereign immunity under the Export 
Clause. 

Plaintiffs cite to Hatter v. United States, 38 Fed. Cl. 166, 182 (1997) 
(“Hatter VI”), for the proposition that the court may look beyond the 
Just Compensation Clause to find a constitutional waiver of sovereign 
immunity. In Hatter v. United States, 64 F.3d 647 (Fed. Cir.1995) (“Hat- 
ter IV”), the Federal Circuit held that assessing a social security tax for 
the first time on sitting federal judges gave rise to an action under the 
Compensation Clause of Article III. The Federal Circuit remanded the 
matter to the Court of Federal Claims to calculate damages. On remand, 
the Court of Federal Claims held that the remedy included interest be- 
cause Article III, much like the Just Compensation Clause of the Fifth 
Amendment, created an affirmative requirement to pay and, therefore, 
the traditional rule against interest did not apply. See Hatter VI, 38 Fed. 
Cl. at 182-83. Plaintiffs argue that because Swisher’s claim, like Hatter 
VI, arises directly under the Constitution, the Export Clause requires an 
award of interest. The Federal Circuit, however, never addressed on ap- 
peal whether the Compensation Clause contained the necessary waiver 
of sovereign immunity and, therefore, there is no binding precedent be- 
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fore this court expanding the traditional rule.® Even if the court were to 
accept Hatter VI’s view of the Compensation Clause of Article III, Hatter 
VI does not provide the answer here. 

Interest does not attach merely because a claim arises under the Con- 
stitution. It is the unique language of the Just Compensation Clause of 
the Fifth Amendment which requires prejudgment interest. See, e.g., 
Monangahela Navigation Co. v. United States, 148 U.S. 312, 325-26 
(1893). While the Export Clause may be interpreted as money-mandat- 
ing, see Cyprus Amax, 205 F.3d at 1373, it does not contain express 
language which requires that the government provide “just” compensa- 
tion. It is the meaning embodied in the term “just compensation” which 
creates the requirement that the government provide a “full and exact 
equivalent” in the form of interest. See Olson v. United States, 292 U.S. 
246, 254-55 (1934). If the compensation clause of Article III of the Con- 
stitution requires payment of interest, it is because that particular 
clause contains an affirmative requirement for undiminished and time- 
ly paid compensation. The Export Clause merely contains a prohibition 
against government action. The remedy for the prohibition may take 
various forms; it is not an absolute and affirmative requirement to re- 
store Plaintiffs to their prior position. It is this affirmative requirement 
that fully waives sovereign immunity under the Just Compensation 
Clause of the Fifth Amendment and perhaps under Article III. Because 
the Export Clause does not contain that affirmative requirement, the 
court cannot construe the clause as the full and express waiver of sover- 
eign immunity necessary to allow prejudgment interest. 


C. Fifth Amendment Taking 


Plaintiffs argue that the imposition of the HMT on exports was a tak- 
ing under the Fifth Amendment and, therefore, the traditional rule 
against interest does not apply. The Takings Clause of the Fifth Amend- 
ment guarantees that private property shall not be taken for public use 
without just compensation. See U.S. Const. amend. V. A Fifth Amend- 
ment takings claim requires a two-step analysis. First, Plaintiffmust es- 
tablish that it possesses a compensable property interest. See, e.g., 
Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1014 (1992); 
Kaiser Aetna v. U.S., 444 U.S. 164, 179-180 (1979). Plaintiff must then 
show that the United States, through a valid act of Congress, took that 
private property interest for public use without just compensation. See 
Short v. U.S., 50 F3d 994, 1000 (Fed. Cir. 1995). 


8 The 1997 Court of Federal Claims’ decision in Hatter was one of many. See Hatter v. United States, 21 Cl.Ct. 786 
(1990) (“Hatter I”), rev'd, 953 F.2d 626 (Fed.Cir.1992) (“Hatter IT”), on remand, 31 Fed.Cl. 436 (1994) (“Hatter III”), 
rev'd, 64 F.3d 647 (Fed.Cir.1995) (“Hatter IV”), aff'd, 519 U.S. 801 (1996) (“Hatter V”), on remand, 38 Fed.Cl. 166 (1997) 
(“Hatter VI”). After the Court of Federal Claims awarded interest in Hatter VI, the Federal Circuit reversed and re- 
manded the matter on a different issue. See Hatter v. U.S., 85 F.3d 1356 (Fed Cir. 1999) (“Hatter VII”). The Hatter VII 
court did not address interest. That decision was later vacated and the opinion withdrawn so that the court could hear 
the matter en banc. See Hatter v. United States, 199 F.3d 1316 (Fed. Cir. 1999) (“Hatter VIII”). The Federal Circuit, 
without addressing the award of interest, again reversed the Court of Federal Claims on other grounds. See Hatier v. 
United States, 203 F.3d 795 (Fed. Cir. 2000) (“Hatter IX”), aff'd in relevant part, 532 U.S. 557 (2001) (“Hatter X”). In the 
course of Hatter’s complicated history, the issue of interest was never addressed beyond Hatter VI and, therefore, was 
never the subject of any substantive appellate discussion. 
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To satisfy the first requirement, Plaintiffs argue that its invalidly ex- 
tracted money is a property interest protected under the Fifth Amend- 
ment citing Board of Regents v. Roth, 408 U.S. 564, 571-72 (1972) 
(“[T]he property interests protected by procedural due process extend 
beyond actual ownership of real estate, chattels, or money.”). Generally, 
taxation is not considered to be a taking because the monies paid are not 
a recognizable protected property interest. See, e.g., United States v. 
Sperry Corp., 493 U.S. 52, 53 (1989) (holding that a deduction of a tribu- 
nal user fee from a settlement award is not ataking); Commercial Build- 
ers v. Sacramento, 941 F.2d 872, 876 (9th Cir. 1991) (holding that a 
purely financial exaction does not constitute a taking); Coleman v. 
C.I_R., 791 F.2d 68, 70 (7th Cir. 1986) ( holding that taxes are not takings, 
unless the Government tries to “achieve through special taxes what the 
Takings Clause of the Fifth Amendment forbids if done directly.”); Atlas 
Corp. v. United States, 895 F.2d 745, 756 (Fed. Cir. 1990) (“Requiring 
money to be spent is not a taking of property”); Commonwealth Edison 
Co. v. United States, 46 Fed. Cl. 29, 40 (2000) (same); Branch v. United 
States, 69 F.3d 1571, 1576 (Fed. Cir. 1995) (rejecting the argument thata 
federal statute constituted a taking, “because the property allegedly 
taken was money). 

A limited number of courts have suggested that a tax may be a taking, 
but only if the tax is confiscatory. “Levying of taxes does not constitute a 
Fifth Amendment taking unless the taxation is so ‘arbitrary as to 
constrain to the conclusion that it was not the exertion of taxation, buta 
confiscation of property.’” Quarty v. United States, 170 F3d 961, 969 
(9th Cir. 1999) (quoting Brushaber v. Union Pac. R.R. Co., 240 US. 1, 24 
(1916)). To prove that the tax HMT is confiscatory, Plaintiffs must es- 
tablish that the tax was not reasonably related to a substantial public 
purpose. See Penn Central Transp. Co. v. City of New York, 438 US. 104, 
127 (1978). An act intended to fund the maintenance of this country’s 
harbors is clearly related to a substantial public purpose and, therefore, 
the HMT on exports was not confiscatory. 

Plaintiffs argue that an unconstitutional tax is an ipso facto taking. 
Plaintiffs quote the concurring opinion of Justice Scalia in Reynolds- 
ville Casket Co. v. Hyde: “if a plaintiffseeks the return of money taken by 
the government in reliance on an unconstitutional tax law, the court ig- 
nores the tax law, finds the taking of the property wrongful, and provides 
a remedy.” 514 U.S. 749, 760 (1995). (Emphasis in Plaintiff's Brief.). 
Plaintiffs reliance on Reynoldsville Casket is misplaced. The majority 
opinion recognized that the remedy for an unconstitutional tax is not, as 
Plaintiffs would argue, the same as if a taking had occurred but depends 
upon the underlying factor that rendered the tax unconstitutional. See 
id. at 755 (citing McKesson Corp. v. Div. of Alcoholic Beverages & Tobac- 
co, 496 U.S. 18 (1990)). In McKesson, 496 US. at 51-52, the Supreme 
Court recognized that the remedy for an unconstitutional tax may not 
even be the repayment of the tax, but in the case of a discriminatory tax 
may involve the levying of an additional, offsetting tax. If, as Plaintiffs 
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suggest, an unconstitutional tax is an ipso facto taking, the remedy 
would be limited to just compensation, and could not in some cases be 
cured by the levy of additional taxes. While it is clear that a remedy in- 
volving an additional tax is inapplicable here, it is equally clear that the 
remedy for an unconstitutional tax is not necessarily the remedy for a 
taking. The flexibility of remedy supports the argument that payment of 
a tax, unconstitutional or not, is not a property interest protected under 
the Takings Clause of the Fifth Amendment. 

Even if Plaintiffs’ unconstitutionally exacted money was a recognized 
protected property interest, Plaintiffs fail to satisfy the second step of 
the takings analysis. The HMT does not constitute a taking because the 
HMT was not a valid exercise of Congress’ power of eminent domain. 
The HMT on exports was an unauthorized use of Congress’ otherwise 
valid power to tax under Article I of the Constitution, not a valid exercise 
of the government’s power of eminent domain. See U.S. Shoe, 523 U.S. 
360. “(T]he power of taxation should not be confused with the power of 
eminent domain. Each is governed by its own principles.” Houck v. Little 
River Drainage Dist., 239 U.S. 254, 264 (1915). Because Congress was 
not exercising its power of eminent domain in passing the HMT, a tak- 
ings analysis is inappropriate. 

Moreover, the HMT was not a valid act of Congress. “[A]| taking claim 
must be premised upon a government action that is either expressly or 
impliedly authorized by a valid enactment of Congress.” Dureiko v. 
United States, 209 F 3d 1345, 1359 (Fed. Cir. 2000). Plaintiff's entire ar- 
gument is premised on the notion that the HMT was an invalid, uncon- 
stitutional act. Plaintiff cannot now argue that the HMT was 
simultaneously a valid exercise of the federal government’s power of 
eminent domain. Because the HMT was not a valid exercise of Congress’ 
power of eminent domain and because the monies paid are not a proper- 
ty interest protected under the Fifth Amendment, the HMT is not sub- 
ject to a takings analysis. Consequently, Plaintiffs are not entitled to 
interest under the Takings Clause of the Fifth Amendment. 


D. Fifth Amendment Due Process 


Sony/Arbon argues that imposition of the HMT on exports was a 
violation of Plaintiffs’ substantive due process rights. The Fifth Amend- 
ment of the U.S. Constitution states that no person shall be deprived of 
life, liberty or property without due process of law. See U.S. Const. 
amend. V. The standard of review governing a due process challenge toa 
taxing statute is “whether the taxing statute is so arbitrary and capri- 
cious as to amount to a denial of due process.” Pledger v. C.I.R., 641 F.2d 
287, 292 (5th Cir. 1981). A tax will not constitute a deprivation of proper- 
ty under the Due Process Clause unless it is so arbitrary as to be confis- 
catory. See Quarty, 170 F.3d at 969 (quoting Brushaber, 240 US. at 24). 
Plaintiffs argue that an unconstitutional tax is per se confiscatory. 

In Sperry, 493 U.S. at 65, the Court held that a Congressional act is not 
a violation of the Due Process Clause if it is rationally related to a legiti- 
mate public purpose. The HMT was intended to finance the general 
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maintenance of U.S. ports. S. Rep. No. 99-126, at 9-10 (1985), reprinted 
in 1986 U.S.C.C.A.N. 6639, 6646-47. Funding the maintenance of US. 
ports by charging those parties that use the ports is an otherwise valid 
exercise of Congress’ power to tax for a legitimate public purpose. While 
one provision of the HMT was found unconstitutional, that is insuffi- 
cient torender the tax so arbitrary and capricious as to violate Plaintiffs’ 
rights under the Due Process Clause of the Fifth Amendment. 

Even if the HMT did violate the Due Process Clause, Plaintiffs fail to 
provide any support for their claim that an award of interest is constitu- 
tionally required to remedy such a violation. “|Nlo language in the 
[Fifth Amendment Due Process Clause] itself requires the payment of 
money damages for its violation.” Murray v. U.S., 817 F.2d 1580, 1583 
(Fed. Cir. 1987). Even though a tax is declared unconstitutional pur- 
suant to the Due Process Clause, the remedy does not necessarily in- 
clude a refund, McKesson, 496 U.S. at 51, much less interest. As aresult, 
Plaintiffs’ Due Process claims fail. 


E. Ninth and Tenth Amendments 


Plaintiffs Sony/Arbon lastly argue that the HMT need not contain a 
waiver of sovereign immunity because the doctrine of sovereign immu- 
nity does not apply here. Citing North Am. Co. v. SEC, 327 U.S. 686, 
704—05 (1946), Plaintiffs argue that the United States is not an “abso- 
lute sovereign” and, more importantly, that Congress was acting outside 
of its sovereign role when it passed the unconstitutional HMT on ex- 
ports. Plaintiffs argue that Congress’ passage of the HMT on exports 
was, in fact, an exercise of “a different and forbidden power” that in- 
fringed upon rights protected under the 9th and 10ta Amendments. 

The Ninth Amendment provides that “(t]he enumeration in the Con- 
stitution of certain rights, shall not be construed to deny or disparage 
others retained by the people.” U.S. Const. amend. IX. In United States 
v. Choate, 576 F:2d 165, 181 (9th Cir. 1978), the court held that the rights 
protected by the Ninth Amendment are those that are so basic and fun- 
damental and deeply rooted in our society as to be “essential rights” but 
which, nevertheless cannot find direct support elsewhere in the Consti- 
tution (quoting Griswold v. Connecticut, 381 U.S. 479, 488-89 (1965)). 
The Tenth Amendment provides that “|t|he powers not delegated to the 
United States by the Constitution, nor prohibited to it by the states, are 
reserved to the states respectively or to the people.” U.S. Const. amend. 
X. Plaintiffs cite to Kansas v. Colorado, 206 U.S. 46, 90 (1907), for the 
proposition that the principal purpose of the Tenth Amendment was to 
reserve to the people all power not granted to the federal government or 
to the states. Plaintiffs reason that “the sovereign power to tax exports 
remains the exclusive province of the ‘sovereign People’ of this Nation 
under the Ninth and Tenth Amendments,” Plaintiff Sony’s Brief at 15. 
(emphasis in original), and therefore, the HMT on exports was not im- 
posed by the federal government in its capacity as a sovereign. 

Taken to its logical conclusion, Plaintiffs argue that any act passed by 
Congress which is later declared unconstitutional would automatically 
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be a violation of the Ninth and Tenth Amendments because it was be- 
yond Congress’ power to pass in the first place. Plaintiffs cite no support 
for this proposition. In addition, Plaintiffs fail to identify any case that 
provides for prejudgment interest as a remedy for a Ninth or Tenth 
Amendment violation. Accordingly, the court finds that Plaintiffs are 
not entitled to interest under the Ninth or Tenth Amendment. 


CONCLUSION 
The court finds that Plaintiffs are not entitled to prejudgment inter- 
est under § 1505(b), the Export Clause, the Takings Clause, the Due 
Process Clause of the Fifth Amendment, or the Ninth and Tenth 
Amendments. The court grants summary judgment for Defendant. 


(Slip Op. 01-145) 


GENERAL ELECTRIC CO.—MEDICAL SYSTEMS GROUP PLAINTIFF Uv. 
UNITED STATES, DEFENDANT 


Consolidated Court No. 93-11-00750 


(Dated December 11, 2001) 


ORDER 


WALLACH, Judge: In accordance with the decision and mandate of the 
United States Court of Appeals for the Federal Circuit, Appeal No. 
00-1263, reversing this Court’s decision in GE-Med. Sys. Group. v. 
United States, 86 F. Supp. 2d 1291, Slip Op. 2000-4 (January 6, 2000) 
(“General Electric”), it is hereby 

ORDERED that the portion of this Court’s Opinion and Order in Gener- 
al Electric, holding that Customs properly classified the 98 imported 
multiformat cameras (“MFC’s”) under HTSUS subheading 9006.59.40 
is vacated; and it is further 

ORDERED that Customs shall reliquidate the 97 MFC’s for use with 
computerized tomography systems under subheading 9022.90.60 and 
the remaining MFC dedicated for use in magnetic resonance imaging 
systems under subheading 9018.90.80 in accordance with the Federal 
Circuit’s decision and mandate. Customs shall refund all excess duties 
paid with interest as provided by law. 
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(Slip Op. 01-146) 


UNITED TECHNOLOGIES CORP, PLAINTIFF v. 
JNITED STATES, DEFENDANT 


Consolidated Court No. 96-02-00635 


[Plaintiffs motion for summary judgment denied and Defendant’s cross-motion for 
summary judgment granted.] 


(Decided December 13, 2001) 


Phelan & Mitri (Michael F-. Mitri) for Plaintiff. 

Robert D. McCallum, Jr., Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Division, 
United States Department of Justice (Saul Davis); Beth C. Brotman, Office of Assistant 
Chief Counsel, United States Customs Service, of counsel, for Defendant. 


OPINION 


MusGRAVE, Judge: This matter is before the Court on cross-motions 
for summary judgment pursuant to CIT Rule 56. At issue is whether De- 
fendant, the United States Customs Service (“Customs”), was correct in 
denying duty-free treatment to certain entries of aircraft engine parts 
by Pratt & Whitney, a division of Plaintiff, United Technologies Corpo- 
ration (“UTC”). UTC contends that the merchandise should have been 
afforded duty-free treatment pursuant to the Agreement on Trade in 
Civil Aircraft, Apr. 12, 1979, 31 U.S.T. 619, T.1.A.S. No. 9620, a multilat- 


eral trade agreement codified under U.S. law as the Civil Aircraft Agree- 
ment, Title VI of the Trade Agreements Act of 1979, Pub. L. No. 96-39, 
§ 601, 93 Stat. 144, 267 (1979). For the reasons that follow, the Court 
concludes that Customs was correct in denying duty-free treatment to 
the subject entries.! Therefore, UTC’s motion is denied and Customs’ 
motion is granted. 


JURISDICTION AND STANDARD OF REVIEW 


The Court has jurisdiction over this action pursuant to 28 U.S.C. 
§ 1581(a). Summary judgment is appropriate if “there is no genuine is- 
sue as to any material fact and * * * the moving party is entitled to a 
judgment as a matter of law.” CIT Rule 56(c); Anderson v. Liberty Lobby, 
Inc., 477 US. 242, 247 (1986). Although 28 U.S.C. § 2639(a)(1) extends a 
presumption of correctness to Customs’ classification decisions, this 
presumption “is irrelevant where there is no factual dispute between 
the parties.” Rollerblade Inc. v. United States, 112 F.3d 481, 484 (Fed Cir. 
1997) (citing Goodman Manufacturing, L.P v. United States, 69 F.3d 
505, 508 (Fed. Cir. 1995)); accord Universal Electronics, Inc. v. United 
States, 112 F3d 488, 492-93 (Fed. Cir. 1997). Where, as here, Customs’ 


1 UTC avers that 51 entries are at issue in this action, but Customs contends that only 48 entries are at issue since, it 
alleges, entry no. 943-0231279-1 was liquidated free of duty; entry no. 943-0231954-9 was liquidated, as entered, un- 
der tariff subheading 7508.00.50; and entry no. 943-0230457—4 was entered under tariff subheading 8414.80.20. See 
Def.’s Resp. to Pl.’s Statement of Material Facts to Which There is No Genuine Dispute at 11 6, 8 
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decision is articulated in a classification ruling, the Court does not af- 
ford it the degree of deference set forth in Chevron U.S.A. v. Natural Re- 
sources Defense Counsel, 467 U.S. 837, 843-45 (1984). United States v. 
Mead Corp.,533U.S.__, 121S. Ct. 2164, 2175-76 (2001) (holding that 
classification rulings are “beyond the Chevron pale”). Instead, the 
Court gives the ruling respect “to the extent that [it has] the power to 
persuade.” Christensen v. Harris County, 529 U.S. 576, 587 (2000) (quot- 
ing Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)). See Mead, supra, 
at 2175-76; Heartland By-Products, Inc. v. United States, 264 F.3d 1126, 
1134-35 (Fed. Cir. 2001). 


BACKGROUND 

UTC develops and manufactures jet engines and engine components 
for civilian and military applications. During the relevant time period, it 
was a party to several collaboration agreements with foreign aerospace 
corporations. In conjunction with those agreements, UTC imported en- 
gine parts that were manufactured or supplied by foreign corporations 
“for use in the development, manufacture, testing, repair, maintenance, 
rebuilding, modification and/or conversion of engines and engine subas- 
semblies in the United States.” Mem. of Law in Supp. of Pl.’s Mot. for 
Summ. J. (“Pl.’s Br.”) at 3. The engine parts at issue in this action were 
imported for use in either “commercial developmental or test engines” 
which were not installed on an aircraft. Id. at 4. 

UTC imported the subject merchandise between October 1991 and 
November 1995, and asserted classification under subheading 
8411.91.9080 of the Harmonized Tariff Schedule of the United States 
(“HTSUS”), which provides for “(parts of aircraft turbines.” The gen- 
eral duty rate for this subheading was 3.7% ad valorem from 1991 to 
1994 and 3% ad valorem in 1995, but duty-free entry was available for 
merchandise covered by the Agreement on Trade in Civil Aircraft. 
HTSUS General Note 3(c)(iv) (1991)? explains the requirements for this 
provision: 

Articles Eligible for Duty-Free Treatment Pursuant to the Agree- 
ment on Trade in Civil Aircraft. Whenever a product is entered un- 
der a provision for which the rate of duty “Free (C)” appears in the 
“Special” subcolumn, the importer shall file a written statement, 
accompanied by such supporting documentation as the Secretary of 
the Treasury may require, with the appropriate customs officer 
stating that the imported article has been imported for use in civil 
aircraft, that it will be so used and that the article has been ap- 
proved for such use by the Administrator of the Federal Aviation 
Authority (FAA) or by the airworthiness authority in the country of 
exportation, if such approval is recognized by the FAA as an accept- 
able substitute for FAA certification, or that an application for ap- 
proval for such use has been submitted to, and accepted by, the 
Administrator of the FAA. For purposes of the tariff schedule, the 
term “civil aircraft” means all aircraft other than aircraft pur- 


2 In 1994 General Note 3(c)(iv) was renumbered General Note 6, but the wording remained the same. The Court will 
refer to it as General Note 3(c)(iv) throughout this Opinion 
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chased for use by the Department of Defense or the United States 
Coast Guard. 


UTC sought duty-free treatment as provided by General Note 3(c)(iv), 
but Customs denied this claim on the ground that the engine parts were 
“developmental material” to be used “for test engines only” and thus 
they were “not being used in [clivil [alircraft.” Pl.’s Br. at 6. Customs 
classified the merchandise under HTSUS subheading 8411.91.9080 and 
assessed duties at the general rate. Id. at 6-7. 

UTC timely filed a total of seven protests in conjunction with these 
entries, and also requested further administrative review from Customs 
Headquarters. In Headquarters Ruling (“HQ”) 954058 (Apr. 14, 1995), 
Customs held that the parts were not “imported for use in civil aircraft 
nor so used in civil aircraft” because they “were installed in test engines 
which are fired and run in a test cell” and “usually are not placed in ser- 
vice on commercial aircraft.” HQ 954058 at 3. Following this ruling, the 
seven protests were denied, and UTC brought the present action. 


DISCUSSION 


UTC contends that Customs used too narrow a definition of “aircraft” 
in determining that the imported engine parts did not qualify for duty- 
free treatment pursuant to General Note 3(c)(iv). It argues that the 


Court should instead look to the Agreement on Trade in Civil Aircraft 
(“ATCA”), which provides that: 


1.1 This Agreement applies to the following products: 


(a) all civil aircraft, 
(6) all civil aircraft engines and their parts and components, 


(c) all other parts, components, and sub-assemblies of civil 
aircraft, 


(d) all ground flight simulators and their parts and compo- 
nents, 
whether used as original or replacement equipment in the 


manufacture, repair, maintenance, rebuilding, modification or 
conversion of civil aircraft. 


1.2 For the purposes of this Agreement “civil aircraft” means (a) 
all aircraft other than military aircraft and (6) all other products set 
out in Article 1.1 above. 


ATCA articles 1.1, 1.2. UTC explains that Customs’ definition defeats 
the purpose of the ATCA, which was “to achieve maximum freedom of 
world trade in civil aircraft, parts, and related equipment, including the 
elimination of duties, and to the fullest extent possible, the reduction or 
elimination of trade restricting or distorting effects.” Id. at 31 (citing 
ATCA preamble). Thus it concludes that “the ATCA and its implement- 
ing U.S. legislation, the Civil Aircraft Agreement, should be read to pro- 
vide the greatest possible trade and commerce benefits to the 
international commercial aircraft industry.” P1.’s Br. at 30-31. 

“(T jariff terms are to be construed in accordance with their common 
and popular meaning, in the absence of contrary legislative intent.” 
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E.M. Chemicals v. United States, 920 F.2d 910, 913 (Fed. Cir. 1990) (cita- 
tions omitted). “To assist it in ascertaining the common meaning of a 
tariff term, the court may rely upon its own understanding of the terms 
used, and it may consult lexicographic and scientific authorities, dictio- 
naries, and other reliable information sources.” Brookside Veneers, Ltd. 
v. United States, 847 F.2d 786, 789 (Fed. Cir. 1988) (citations omitted). 
“Absent a clearly expressed legislative intention to the contrary, [the 
language of the statute] must ordinarily be regarded as conclusive.” 
Consumer Product Safety Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 
108 (1980). 

The Civil Aircraft Agreement, Pub. L. No. 96-39, § 601, 93 Stat. 144, 
267, and HTSUS General Note 3(c)(iv), supra, define “civil aircraft” as 
“all aircraft other than aircraft purchased for use by the Department of 
Defense or the United States Coast Guard.” This definition distin- 
guishes civil aircraft from military aircraft, but leaves the term “air- 
craft” undefined. As UTC acknowledges in its brief, “the common 
meaning of ‘aircraft’ is * * * airplanes, helicopters and the like.” P1.’s Br. 
at 28. UTC also notes that Webster’s Third New International Dictio- 
nary (1986) defines “aircraft” as “a weight-carrying machine or struc- 
ture for flight in or navigation of the air that is designed to be supported 
by the air either by the buoyancy of the structure or by the dynamic ac- 
tion of the air against its surfaces—used of airplanes, balloons, helicop- 
ters, kites, kite balloons, orthopters, and gliders but chiefly of airplanes 
or aerostats.” Id. at 28 n.4. Since the engine parts at issue were not im- 
ported for installation on an aircraft, the Court concludes that Customs 
was correct in determining that engine parts were not imported for use 
in “aircraft” as that term is commonly understood. 

Although, as UTC observes, the Civil Aircraft Agreement and HTSUS 
conflict with the ATCA to the extent they are narrower in scope, this 
court has previously held that “|e|ven if U.S. law contradicts the agree- 
ment, U.S. law must be followed.” Northwest Airlines, Inc. v. United 
States, 22 C.1.T. 797, 805, 17 F Supp. 2d 1008, 1015 (1998) (citing Sur- 
america de Aleaciones Laminades, C.A. v. United States, 966 F.2d 660, 
667-68 (Fed Cir. 1992); Algoma Steel Corp. v. United States, 865 F.2d 
240, 242 (Fed. Cir. 1989)). UTC also notes that the definition of “civil air- 
craft” in the HTSUS General Notes was amended in 1996 to encompass 
“any aircraft, aircraft engine, or ground flight simulator (including 
parts, components, and subassemblies thereof).” Pl.’s Br. at 33. UTC ar- 
gues that “this Court should regard the weight of the statutory amend- 
ment as determinative of the construction of the HTSUS General Note 
[3(c)(iv)] term “civil aircraft” to include engine parts.” Jd. at 34. Never- 
theless, the legislative history reflects that this amendment was made to 
“facilitate the importation of these products by broadening the defini- 
tion of ‘civil aircraft’ in the [HTSUS].”S. Rep. No. 104-393 at 10 (1996), 
reprinted in 1996 U.S.C.C.A.N. 4044, 4045 (emphasis added). Thus dur- 
ing 1991-1995, when the subject entries were made, the term “civil air- 
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craft” was to be construed more narrowly, in accordance with its 
common meaning. 


CONCLUSION 


For the foregoing reasons, UTC’s motion for summary judgment is 
denied and Customs’ cross-motion for summary judgment is granted. 
Judgment will enter accordingly. 


(Slip Op. 01-147) 
AVENUES IN LEATHER, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 99-09-00603 
{On classification of “Presentation Calcu-Folios,” judgment for defendant.] 


(Decided December 13, 2001) 


Fitch, King and Caffentzis, New York, New York (James Caffentzis), for the plaintiff. 

Robert D. McCallum, Jr., Assistant Attorney General; Joseph I. Liebman, Attorney-in- 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Division, 
United States Department of Justice, (Amy M. Rubin); Yelena Slepak, Attorney, Office of 
the Assistant Chief Counsel, International Trade Litigation, US. Customs Service, of 
counsel, for the defendant. 


OPINION 


MUSGRAVE, Judge: Plaintiff Avenues in Leather, Inc. (“Avenues”) in- 
vokes this Court’s jurisdiction under 28 U.S.C. § 1581(a) to determine 
the correct classification of style numbers 3532 and 3533 “Presentation 
Calcu-Folios” entered at the Port of New York in 1997. The defendant 
United States Customs Service (“Customs”) moves for summary judg- 
ment, arguing that the merchandise at bar is substantially identical to 
that considered in Avenues in Leather, Inc. v. United States, 22 CIT 404, 
11 F Supp.2d 719 (1998) (“Avenues I”), aff'd 178 F.3d 1241 (Fed. Cir. 
1999) (“Avenues II”). For the reasons set forth herein judgment is 
awarded in favor of Customs. 


I 


The imported articles are : (1) zippered on three sides; (2) measure 
132 inches in height by 112inches in width by 12 inches in depth when 
closed; (3) have one exterior open flat pocket; (4) have a single padded 
carrying handle fitted to the exterior spine; (5) are constructed of paper- 
board covered plastic foam and a vinyl/plastic exterior and interior; 
(6) contain a three-ring metal binder in the interior that is permanently 
affixed to the spine; (7) havea horizontal sleeve in the interior right side, 
into which has been placed a cardboard backed 3-hole lined pad of paper 
measuring 8% inches by 11 inches; and (8) contain in the interior left 
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side an open flap pocket on top of which are a zippered pocket, one large 
slot of approximately 11% inches in length by 4% inches in height, two 
smaller slots sized to hold computer disks, two loops for writing instru- 
ments, and a permanently attached calculator measuring 3 inches in 
width by 5% inches in height. See Def.’s Statement of Material Facts As 
To Which There Are no Genuine Issues To Be Tried 1 4 (“Def.’s State- 
ment”). Counsel for Customs state they have not reviewed a sample of 
style 3532 or the packaging or tags with which the merchandise was im- 
ported, however counsel argues that according to the complaint in this 
action, all of the merchandise in issue possess the same features. See 
Def.’s Mem. in Supp. of Mot. for Summ. J. (“Def.’s Mem.”) Exhibit A 
(sample style 3533). 

The entries were classified by Customs under subheading 4202.12.20, 
Harmonized Tariff Schedules of the United States (“HTSUS”), which 
provides as follows: 


4202: Trunks suitcases, vanity cases, attache cases, brief- 
cases, school satchels, spectacle cases, binocular cases, 
camera cases, musical instruments cases, gun cases, 
holsters and similar containers; traveling bags, toilet- 
ry bags, knapsacks and backpacks, handbags, shop- 
ping bags, wallets, purses, map cases, cigarette cases, 
tobacco pouches, tool bags, sports bags, bottle cases, 
jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition material, of 
sheeting of plastics, of textile materials, of vulcanized 
fiber or of paper board, or wholly or mainly covered 
with such materials or with paper: 

Trunks, suitcases, vanity cases, attache cases, 
briefcases, school satchels and similar containers 

4202.12 With outer surface of plastics or of textile ma- 

terials 

4202.12.20 With outer surface plastics 


Avenues claims that its merchandise is properly classifiable as bind- 
ers under subheading 4820.30.00, HTSUS, which provides as follows: 


4820: Registers, account books, notebooks, order books, re- 
ceipt books, letter pads, memorandum pads, diaries 
and similar articles, exercise books, blotting pads, 
binders (looseleaf and other), folders, file covers, 
manifold business forms, interleaved carbon sets and 
other articles of stationary, of paper or paperboard, al- 
bums for samples or for collections, and book covers 
(including cover boards and book jackets) of paper or 
paperboard): 

4820.30.00 binders (other than book covers), folders and file 

covers 


1 In Avenues I, the claim was that imported merchandise was classifiable under 4820.10.20, HTSUS, which provides 
for “Registers, account books, notebooks, order books, receipt books, letter pads, memorandum pads, diaries and simi- 


lar articles: * * * Diaries, notebooks and address books, bound; memorandum pads, letter pads and similar articles * * * 
3.2%.” 
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See Pl.’s Mem. in Opp’n to Def.’s Mot for Summ. J. (“Pl.’s Mem”). 

Customs argues summary adjudication of this matter is appropriate 
because there are no factual disputes regarding the construction, fea- 
tures, or general purpose of the subject imported articles, and only legal 
issues remain, i.e. determining the scope of any potentially relevant tar- 
iff provisions. Except for the calculator, Customs notes that the dimen- 
sions and features of the Presentation Calcu-Folios at bar are “very 
similar” to three of the four styles of importations previously considered 
in Avenues I. See 22 CIT at 406-407, 11 F Supp.2d at 722. 

Rule 1 of the General Rules of Interpretation, HTSUS (“GRI”), states 
that “for legal purposes, classification shall be determined according to 
the terms of the headings and any relevant section or chapter notes” and 
therefore Customs argues that before subheadings may be examined, 
GRI 1 requires an initial determination on which heading encompasses 
the article. In heading 4820 the drafters used the general terms “similar 
articles” and “other articles of stationary” to group the various exem- 
plars into three distinct categories: (1) “articles” such as registers, ac- 
count books, notebooks, order books, receipt books, letter pads, 
memorandum pads, and diaries; (2) “articles of stationary” such as ex- 
ercise books, blotting pads, binders (looseleaf or other), folders, file cov- 
ers, manifold business forms, interleaved carbon sets; and (3) albums 
and book covers. Since the claimed classification is for “binders,” Cus- 
toms argues Avenues is necessarily contending that the Presentation 
Calcu-Folios are “articles of stationary.” Customs argues that the 
“many other features” of the imported articles “do not immediately sug- 
gest a connection to writing” and therefore when viewed in their entire- 
ty do not constitute articles of stationary. Def.’s Mem at 16. By contrast, 
classification under heading 4202 was correct, Customs argues, because 
heading 4202 encompasses attache or brief cases and “similar contain- 
ers” designed to carry business or other documents together with addi- 
tional items such as pens, compact or floppy discs, an address book, and 
so forth. Therefore, Customs argues headnote 4202 best describes the 
articles at bar. Furthermore, Customs notes that Note 1(h) to Chapter 
48, HTSUS, states: “this chapter does not cover: Articles of heading 
4202 (for example travel goods).” According to Customs, neither Chap- 
ter 42 nor Heading 4202 elucidates similar exclusions for articles de- 
scribed under Chapter 48 so therefore Avenues’ claimed classification 
must fail because the doctrine of relative specificity is inapplicable. Cus- 
toms lastly argues that even if the Court determines that heading 4202 
does not encompass the merchandise at issue, this matter may be re- 
solved simply by determining the meaning and scope of the term “bind- 
ers” in the claimed provision, a matter of legal construction, and trial is 
therefore unnecessary. 

Avenues opposes summary judgment on the ground that it is conclu- 
sory to assume the imported merchandise is “very similar” to that con- 
sidered in Avenues J. Avenues argues it can prove at trial that the 
primary purpose of the subject merchandise is different from the “con- 
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tainers” described by heading 4202, and in support of its opposition Ave- 
nues submits the affidavit of Otniel Shor, the designer of the imported 
Presentation Calcu-Folios and also of “containers” of the type covered 
by heading 4202. Mr. Shor avers the following: 


6. Each of the subject articles is designed as a DIRECT office as- 
sistant. That is to say, the user utilizes the feature in the article by 
indirect interaction with such features in the article—for example, 
by writing on the note-pad, by using the built-in calculator and by 
inserting papers in the spring loaded 3-ring binder. 

7. Thesubject articles are not designed to hold small books, news- 
papers or similar items. Placing such items in Zippered Ring Bind- 
er/Pad Holders would be completely out of the norm and would 
diminish the articles intended utility and purpose. It would certain- 
ly cause strain on their structure and eventually ruin and render 
them useless. 

8. Avenues * * * distributes the imported subject articles to na- 
— office supply retailers such as Staples, OfficeMax and Office 

epot. 

9. Avenues * * * also imports and distributes carrying cases that 
belong to the industry product class known as Attache Cases, Brief- 
cases, and similar cases (hereinafter “Cases”) all of which I also de- 
sign. 

10. Cases are designed with a distinctive holding capacity to carry 
and transport miscellaneous personal and office paraphernalia. 
The holding capacity of Cases is made in such a way to also permit 
the carrying of Executive Accessories such as the Zippered Ring 
Binder/Pad Holders in issue within them. Therefore, the desig- 
nated use of Cases is fundamentally different from the articles in 
issue. 

11. In my 25 years of experience in this industry, I have yet to 
come across a Case that has any of the following: a bound spring 
loaded 3-ring binder, a built-in calculator, or a slip-in note pad. 

12. The inclusion of a bound 3-ring binder, a built-in calculator, or 
a slip-in note-pad in Cases would be inconsistent with the purpose 
and design of Cases, which is to organize, store, protect or carry var- 
ious and sundry articles, for business and/or travel. 

13. Cases are not dedicated to the organization and carrying of 
business and personal papers such as loose-leaf papers 

14. Avenues * * * distributes Cases to national office supply re- 
tailers such as Staples, OfficeMax and Office Depot. 

15. In such retail stores, Cases are sold in an area specifically des- 
ignated only for Cases. Likewise, the articles in issue are merchan- 
dised in a separate area in the stores specifically designated for such 
articles. 

16. Cases do not compete with the articles in issue 

17. 1 am familiar with the articles provided for in Heading 4202 of 
the [HTSUS] and am prepared to testify that the essential charac- 
ter or purpose of the articles in issue is different from that of the 
articles described therein. 


* * * * * * * 
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Pl.’s Mem. (attachment). 

Avenues argues that the use of the Presentation Calcu-Folios is analo- 
gous to the use of the loose-leaf day planners considered in Mead Corpo- 
ration v. United States, 185 F.3d 1304 (Fed. Cir. 1999) vacated and 
remanded, 533 U.S. 218 (2001), which the Court of Appeals for the Fed- 
eral Circuit (“CAFC”) opined were neither “diaries” nor “bound” with- 
in the meaning of the tariff item 4820.10.20.” Pl.’s Resp. at 3-4. Avenues 
contends it should be afforded the opportunity to present evidence to es- 
tablish that Presentation Calcu-Folios, like the “containers” in Mead, 
are not “similar to” the containers of Heading 4202. Avenues submits 
that if the Court were to accept this proposition, Note 1(h) to Chapter 48 
would not preclude consideration of its claim, and it further contends 
that to the extent the Avenues courts relied on the “more than” doctrine, 
JVC Company of America, Division of US JVC Corp. v. United States, 
234 F.3d 1348 (Fed. Cir. 2000) now controls. 

Customs replies that Avenues offers no proof that the merchandise at 
bar is not very similar to the merchandise at issue in Avenues I, the gov- 
ernment’s statement of undisputed facts here, and Avenues admission 
as to each element thereof. As additional support, attached to Customs’ 
reply are certain portions of Otniel Shor’s deposition relating to Ave- 
nues I and certain other declarations. See Def.’s Statement; Pl.’s Resp. 
to Def’s Statement. Avenues moves to strike the attachments, arguing 
that Shor’s prior deposition would only be admissible for impeachment 
and that the other declarations do not relate to the merchandise at bar. 


II 


Summary judgment is appropriate if “there is no genuine issue as to 
any material fact and * * * the moving party is entitled to judgment asa 
matter of law.” CIT Rule 56(c); Anderson v. Liberty Lobby, Inc., 477 US. 
242, 247 (1986). All reasonable inferences are to be resolved against the 
party whose motion is under consideration. McKay v. United States, 199 
F.3d 1376, 1380 (Fed.Cir.1999). 

The motion to strike the attachments to Customs’ reply is denied 
since they were submitted as part of the public record of Avenues I. The 
Court also finds the merchandise at bar substantially the same as that 
considered therein. Avenues is not estopped from presenting evidence 
and relitigating a prior decision upholding the identical classification of 
similar merchandise, United States v. Stone & Downer, 274 U.S. 225 
(1927), but judgment for the government is required unless it can be 
shown that Avenues I was “clearly erroneous.” Schott Optical Glass Inc. 
vu. United States, 750 F-2d 62 (Fed. Cir. 1984). Examining Defendant’s 
Exhibit A and all relevant papers in a light most favorable to the non- 
moving party, the Court concludes that Avenues has not overcome its 


2 Mead ( ‘orporation v. United States, 22 CIT 707, 17 FSupp.2d 1004 (1998), affirmed Customs’ classification of cer- 
tain imported day planners as bound diaries under 4820.10.40. The CAFC found the day planners properly classifiable 
under 4820.10.40 as other diaries and similar articles. The Supreme Court granted certiorari to the CAFC’s reversal of 
that decision, and vacated and remanded to the CAFC, albeit in order to afford the CAFC the opportunity to apply Skid- 
more deference to the specific ruling letter at issue. Briefing has just begun on that matter on remand, but vacatur 
effects judgments, see 28 U.S.C. § 2106, therefore the appellate rationale is of some moment 
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burden. The factual observation in Mead to which counsel directs atten- 
tion does not compel the conclusion that the imported articles are not 
“similar to” the broad eo nomine heading of 4202, and Avenues does not 
offer additional evidence beyond the assertion that Mr. Shor’s testimony 
would offer “facts[ | additional to or different than those found by the 
[CIT] in Avenues I.” Pl.’s Mem at 2. If the extent of Avenues’ case-in- 
chief is testimony that Presentation Calcu-Folios are designed for a spe- 
cific use, are capable of “containing” just so much, and are sold in 
distinct areas of retail stores apart from “Cases” (as defined by Ave- 
nues), thatis an insufficient basis for concluding that Avenues I does not 
control, was clearly erroneous, or that JVC, supra, overturns. 


CONCLUSION 
For the foregoing reasons, the Court concludes that entry of summary 


judgment in favor of the government is appropriate. Judgment will en- 
ter accordingly. 
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